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I. INTRODUCTION. 


With the enactment of the “Emergency Railroad Transporta- 
tion Act, 1933,” Congress manifested a determination to formulate 
a new national transportation policy. While the language of the 
measure specifically indicated that the office of Federal Coordinator 
of Transportation was created “in order to safeguard and maintain 


an adequate national system of transportation,” it is not difficult to 
believe that the office was primarily created to develop such a na- 
tional system. The activities of the Coordinator, since 1933, might 
at least lead to such a belief, and it must be remembered also that 
one of the purposes of the act is “to provide for the immediate 
study of . . . means of improving conditions surrounding trans- 
portation in all its forms and the preparation of plans therefor.’”* 

Several legislative proposals, looking to the improvement of 
transportation, have been submitted by the Coordinator. Three of 
these became law during the first session of the 74th Congress, as 
follows: (1) The Motor Carrier Act, 1935, (2) Revision of Sec- 
tion 77 of the Bankruptcy Act, and (3) Amendments to the Inter- 
state Commerce Act affecting ports and gateways, etc. While the 
Coordinator submitted no individual bill relating to air transporta- 
tion, the 74th Congress did amend the Air Mail Act of 1934, in 
certain respects which will be developed later. During the year 





* Part of the material in this paper was presented in an address before 
the annual meeting of the National Aeronautic Association, Washington, D. C., 
January 6, 1936. 

1. 48 Stat. L. 211, U. S. Code, title 49, sec. 250. 

2. Section 2. Italics ours. 

3. Section 4, par. (3). Italics ours. 
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1936, Congress will consider several additional legislative proposals 
submitted by the Federal Coordinator relating to regulation of 
water carriers, wharfingers, and the reorganization of the Interstate 
Commerce Commission.‘ 

From the foregoing summary, it might appear that air trans- 
portation has no place in the determination of a national trans- 
portation policy. Such is by no means the case. During 1934-35, 
the Coordinator made no recommendations for aviation legislation 
because Congress, under the terms of the Air Mail Act of 1934, had 
created a special Federal Aviation Commission to undertake that 
very task. For certain reasons, some of which will be explained 
later, the basic legislative recommendations of the Federal Aviation 
Commission were shelved during 1935. They may, or may not, 
remain shelved. 

Since the Coordinator proposes no bill relating to aviation® it is 
pertinent to inquire whether or not we may assume that, for the 
future (or immediate future), the federal aviation policy (as a 
part of a national transportation policy) is committed to, and em- 
bodied within, the narrow limits of the Air Mail Act of 1934, as 
amended. However germane the inquiry, it is obvious that no 
definite answer can be given at the present moment. Therefore, 
we are forced to ask what persons or bodies may likely consider or 
challenge the existing governmental administration of air transport. 
It is not impossible that the Coordinator may introduce proposals 





4. The recommendations offered in the Fourth Report of the Federal Co- 
ordinator of Transportation, as of January, 1936, p. 84, are as follows: 

(1) Enact the legislation for the Federal regulation of water carriers as 
set forth in the bill now pending in the Senate (S. 1632, as reported by the 
Senate Committee on Interstate Commerce). 

(2) Enact the legislation for the Federal regulation of wharfingers which 
will be set forth in the bill soon to be presented. 

(3 In the event that recommendation [1) is followed, enact legislation 
for the reorganization of the Interstate Commerce Commission along the general 
lines set forth in S. 1635 and H. R. 5365 (74th Congress, 1st Session). 

(4) Enact legislation for the creation of a Coordinator of Transportation 
associated with the Interstate Commerce Commission aiong the general lines set 
forth in S. 1635 and H. R. 5365 (74th Congress, ist Session). 

(5) Enact legislation providing for dismissal compensation for railroad 
employees displaced by coordination projects along the general lines set forth in 
S. 1630 and H. R. 5378 (74th Congress, Ist Session). 

(6) Enact legislation enabling the Commission to prescribe minimum as 
well as maximum joint rail-water rates, and to establish through railroad routes 
where deemed necessary in the public interest regardless of the ‘short-hauling” 
= en as set forth in S. 1636 and H. R. 5364 (74th Congress, 1st 
ession). 

(7) _ Enact legislation amending Section 4 of Part 1, Interstate Commerce 
Act, by eliminating the so-called “equi-distant” clause. 

(8) Enact legislation shortening the statutory periods of limitation with 
respect to reparation claims against railroads to 1 year in the case of over- 
charges (and undercharges) and to 90 days in the case of all other claims. 

‘In view of the creation of the Federal Aviation Commission and the 
special study which it has given to these questions, the Coordinator has not 
undertaken to arrive at conclusions and make recommendations on his own 
account.” Third Report of the Federal Coordinator of Transportation, as of 
January 23, 1935 (House Document No. 89, 74th Congress, Ist Session), p. 19. 
See full statement pp. 18-19. 

6. Other than that providing for the reorganization of the Interstate Com- 
merce Commission (S. 1635 and H. R. 5365—74th Congress, ist Session). 
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looking to a change in administrative organization; there are also 
committees in the Senate and House whose powers are sufficiently 
broad to enable them to consider the relation of governmental 
agencies to air transportation and to develop a program for the 
future.” The Senate Subcommittee on Aircraft Investigation has, 
in its hearings of February 10-15, indicated an interest in the larger 
aspects of the subject. It may decide to make recommendations on 
questions involving important administrative issues; so may the 
House committee. 

Whatever may be the immediate proposals offered to Congress, 
there is reason to consider some of the fundamental matters which 
are certain to influence the determination of a federal transporta- 
tion policy as it affects aviation. The present study assumes that 
the question of going beyond the 1934-35 air mail legislation will be 
raised again, and that, when such time comes, it will be desirable to 
have available all data that can reasonably assist in the formulation 
of a sound judgment. The method here adopted to that end will 
be a more or less chronological analysis of those elements which 
are believed appropriate to an intelligent inquiry. 


II. THE GENERAL TRANSPORTATION BACKGROUND. 


Before directing attention to the specific problems of air trans- 
portation, it may be helpful to orient ourselves by reference to 
previous national transportation experience. Let us, therefore, 
consider the American transportation policy as it emerges from 
the various periods and eras marked by technical advances and, 
perhaps more distinctly, by differing sources of motive power. 


18th Century—Natural Power: 


The 18th Century, and those preceding it, belong to the era of 
natural power used in transportation. Settlers in a new country 
are always forced to utilize its existing natural resources and, in 
the United States in the early days, water carriage was the most 
available. Road conditions were admittedly abominable and, while 





7. The Senate Subcommittee, authorized by S. R. 146 (74th Congress, 
Ist Session) is headed by Senator Copeland of New York. The House Com- 
mittee is headed by Congressman Mead of New York. 

8. “Historically, water transportation was cheapened long before we had 
cheap land transportation. Consequently, we find that commerce in a large 
sense developed first on the water. Great cities were located where there were 
advantages in water transportation. Considerable commerce has always been 
carried on, from the very earliest times, by means of caravans traveling over 
land, but the most of this kind of transportation was so great that the com- 
merce which developed under these conditions was necessarily confined to 
articles of luxury which embodied large value in small bulk. . . . Water trans- 
portation developed first, of course, where it was safe; that is, on rivers or 
small bodies of inclosed water . . . The order of development of water trans- 
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the first turnpike was started between Philadelphia and Lancaster in 
1794, the real efforts of the people were spent on the development of 
canals, which had started by 1780. By 1790, flatboats were operat- 
ing on the Ohio and Mississippi Rivers with the upstream traffic 
amounting to about ten per cent of that moving downstream—due, 
of course, to lack of suitable power. While water transportation 
development was being augmented by canals, a few of the people 
were amused by the balloon ascent of a fellow named Blanchard at 
Philadelphia in 1793. Some of the populace, thus amused, might 
have thought: what a silly thing, this flying! 


portation has been described as, first, the potamic stage; second, the thalassic ; 
and third, the oceanic.” 7. N. Carver, Principles of National Economy (1921 
Ed.) pp. 305-7. 

Professor Carver, incidentally, is the first author (known to the present 
writer) to hint at the method of analysis here undertaken—in terms of power. 
Carver has two brief sub-headings entitled ‘animal power’’ and “mechanical 
power” (pp. 308-9) but does not develop the idea further. 

The classical statement of this historical development—set forth with con- 
siderable pessimism (in 1776) as to the possibilities of land transportation—is 
to be found in an out-of-the-way chapter in Adam Smth, The Wealth of Na- 
tions (Everyman’s Ed. Vol. 1, pp. 16-18) wherein he discusses the limitations 
of the division of labor as determined by the extent of the market, in the fol- 
lowing language: 

“As by means of water-carriage a more extensive market is opened to 
every sort of industry than what land-carriage alone can afford it, so it is upon 
the sea-coast, and along the banks of navigable rivers, that industry of every 
kind naturally begins to subdivide and improve itself, and it is frequently not 
till a long time after that those improvements extend themselves to the inland 
parts of the country. A broad-wheeled waggon, attended by two men, and drawn 
by eight horses, in about six weeks’ time carries and brings back between London 
and Edinburgh near four ton weight of goods. In about the same time a ship 
navigated by six or eight men, and sailing between the ports of London and 
Leith, frequently carries and brings back two hundred ton weight of goods. 
Six or eight men, therefore, by the help of water-carriage, can carry and bring 
back in the same time the same quantity of goods between London and Edin- 
burgh, as fifty broad-wheeled waggons, attended by a hundred men, and drawn 
by four hundred horses. Upon two hundred tons of goods, therefore, carried by 
the cheapest land-carriage from London to Edinburgh, there must be charged 
the maintenance of a hundred men for three weeks, and both the maintenance, 
and, what is nearly equal to the maintenance, the wear and tear of four hundred 
horses as well as of fifty great waggons. Whereas, upon the same quantity of 
goods carried by water, there is to be charged only the maintenance of six or 
eight men, and the wear and tear of a ship of two hundred tons burden, to- 
gether with the value of the superior risk, of the difference of the insurance 
between land and water carriage. Were there no other communication between 
those two places, therefore, but by land-carriage, as no goods could be trans- 
ported from the one to the other, except such whose price was very considerable 
in proportion to their weight, they could carry on but a small part of that com- 
merce which at present subsists between them, and consequently could give but a 
small part of that encouragement which they at present mutually afford to each 
other’s industry. There could be little or no commerce of any kind between the 
distant parts of the world. What goods could bear the expense of land-carriage 
between London and Calcutta? Or if there were any so precious as to be able 
to support this expense, with what safety could they be transported through the 
territories of so many barbarous nations? Those two cities, however, at present 
carry on a very considerable commerce with each other, and by mutually afford- 
ing a market, give a good deal of encouragement to each other's industry. 

“Since such, therefore, are the advantages of water-carriage, it is natural 
that the first improvements of art and industry should be made where this con- 
veniency opens the whole world for a market to the produce of every sort of 
labour, and that they should always be much later in extending themselves into 
the inland parts of the country. The inland parts of the country can for a long 
time have no other market for the greater part of their goods, but the country 
which lies round about them, and separates them from the sea-coast, and the 
great navigable rivers. The extent of their market, therefore, must for a long 
time be in proportion to the riches and populousness of that country, and con- 
sequently their improvement must always be posterior to the improvement of 
that country. In our North American colonies the plantations have constantly 
followed either the sea-coast or the banks of the navigable rivers, and have 
scarce anywhere extended themselves to any considerable distance from both.” 

9. Magoun and Hodgins, A History of Aircraft (1931 Ed.) p. 45. Blanch- 
ard was in the air for 46 minutes and landed in New Jersey “‘where a passport 








NATIONAL TRANSPORTATION POLICY 


19th Century—Steam Power: 


The 19th Century brought with it the use of steam power for 
transport purposes and witnessed the development of a vast railway 
net-work of nearly 200,000 miles.1° However, before the real effect 
came to be felt, there were many false starts and the “fumbling 
process” was very evident. This century saw the great growth of 
governmental interest in transport media—as manifested by gen- 
erous donations and, also, by abundant regulatory laws. Seem- 
ingly, the popular objective was to utilize steam power (already 
well harnessed by Watt in a stationary engine) on boats and on 
wagons running on the highways. No one dreamed of the railroad 
as we now know it. While Fulton was working on his steamboat, 
Evans in the United States and Trevithick in England were ex- 
perimenting with steam-driven carriages. These latter vehicles were 
run upon the highways and, in the absence of obstructions and 
other handicaps of terrain, could make at least five miles per hour.” 
Fulton’s success with the steamboat in 1807 preceded the success- 
ful use of steam power for land transportation and made possible 
a real two-way river traffic (on the Mississippi) by 1817. With the 
completion of the Erie Canal in 1825, the future of steam-driven 
water craft seemed very bright. 

Congress was quick to recognize the possibilities of steam- 
driven vehicles on the roads, and the national pike (the famous 





furnished by General Washington was his only assistance in ome with the 
towsnfolk who were . . at first inclined to be somewhat grudging in their 
welcome to a strange gentleman who descended from the skies in an uncanny 
apparatus, speaking an ‘outlandish’ tongue.” 

10. The following table, given in round numbers, illustrates the growth of 


the American railway mileage: 
aieuss 


11. “Yesterday, we proceeded on our journey with the engine; we carried 
ten tons of iron, five wagons, and seventy men. It is above nine miles which 
we performed in four hours and five minutes, We had to cut down some trees 
and remove some large rocks out of the road. The engine, while working went 
nearly five miles per hour.” From the diary of Richard Trevithick, referring to 
a tram locomotive at the iron works of Pen-y-darran in February of 1804, cited 
in og Usher, An Introduction to the Industrial History of England (1920 Ed.) 
p. “ 

The dependence of any land vehicle upon a hard surfaced road is well illus- 
trated by Professor Carver, in his remark that “The economy of the auto truck, 
however, depends upon the character of the roads. With the common dirt roads 
which formerly prevailed in the country it is doubtful if it could have been used 
economically even if it had been developed . .. It is interesting to note how 
every advance in methods of land transportation seems to depend upon the 
quality of the road or track . . . The acme of track-building is the railway, 
where the wheeled vehicle runs on steel rails . . . Improvement in the manu- 
facture of the steel rail has had to go hand in hand with the improvement of 
the locomotive engine.” 7. N. Carver, Principles of National Economy, pp. 309-10. 





160 JOURNAL OF AIR LAW 


Cumberland Road) was started, in 1806,'2 for this and other rea- 
sons as a federal project. The building of this important highway 
went on at a cost of some seven million dollars until 1822, when 
President Monroe vetoed an appropriation bill—supposedly on the 
theory that Congress lacked constitutional power to engage in such 
an enterprise. That veto sounded the death knell to highway de- 
velopment, and for eighty years (until the automobile made the 
need obvious) the highways of the country became the objects of 
state and local charity." 

Due to lack of rolling mills and general technical skill in the 
iron and steel industry, the steam-driven vehicle, operating on the 
poorly constructed public highways, was doomed to failure. Any 
success it might have had (and there were then about a dozen com- 
panies operating steam passenger and freight carrying vehicles in 
England) was nullified by discriminatory taxation and unduly bur- 
densome governmental regulations.’* However, the same steam- 
driven vehicle—when placed upon a prepared roadbed (such as 
rails)—proved to be an immediate success. Thus, Stephenson’s 
engineering skill gave us the true railroad. The history of the rail- 
road, its growth and triumph over water transportation by the 
decade of the sixties, is so familiar as to require no elaboration 
here. Suffice it to suggest how very different our transportation 
picture might have been today if hard-surfaced roads and internal 
combustion engines had been perfected by 1800! 

During this century, steam power was being tried for aviation. 
In 1842, Henson’s steam-driven monoplane was designed and, by 
1889, Langley was attempting to adopt this form of power to his 
aerodrome.”® 

The periodic surges of the American population toward ever- 
widening western frontiers accentuated the need for an adequate 





12. “The turnpike movement was well under way by 1800. Within the next 
few years Pennsylvania chartered 86 turnpike companies which built about 2,200 
miles of road; New York chartered 135 companies which had built about 1500 
miles by 1811; New England had chartered 180 companies by 1810.” D. Philip 
Locklin, Economics of Transportation (1935 Ed.) p. 32. 

13. During Jackson’s administration the Cumberland Road was transferred 
to the states through which it passed. The states also subsidized the construc- 
tion of plank roads—the idea being to make them revenue producing as toll 
roads. Locklin, op. cit., pp. 33-34. 

14. Maximum speed was regulated, the number of operators was set at a 
relatively high figure, and it was not unusual to require a man with a red flag 
to precede a machine. For the English antecedents, see Stuart Daggett, Prin- 
ciples of Inland Transportation, (1934 Ed.) pp. 129-30. 

15. See the account in Magoun and Hodgins, A History of Aircraft, pp. 
$11-324. Langley’s plans called for a 4-pound, compound steam engine to de- 
velop 1 horsepower at a boiler pressure of 60 pounds. Later, his assistant, 
Charles Manley, assisted in the construction of a gasoline engine for the aero- 
drome. This weighed 125 pounds and developed 52.4 horsepower—a weight of 
only 2.4 pounds per horsepower. When Simon Newcomb supposedly proved the 
impossibility of flight by heavier-than air craft, it must be remembered that one 
of his assumptions (recognized or otherwise) was based upon the ratio of 
weight to horsepower as found in a steam-driven engine. 
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national transportation system and, in this expansion era, the rail- 
road proved itself the most flexible and promising transport agency. 
In turn, it was the recipient of individual and governmental bounty. 
Millions of dollars and millions of acres of land were made avail- 
able to finance a railway network which completely gridironed the 
nation. Competition between rival forms of transport (water and 
rail) that had existed prior to the sixties soon became competition 
between rail carriers alone and, in the latter form, became most 
destructive. The evils inherited from early speculative days com- 
manded governmental attention and action and brought about a 
federal control that has since continued and expanded to an extent 
which, to some at least, has become alarming.'7 


20th Century—Gasoline Power: 


The 20th Century, for our purposes, may be called the period 
of gasoline power, although obviously other forms of power con- 
tinue to be used. The date of 1900 will not serve as an exact transi- 
tion point for the automobile is credited to Daimler as early as 
1887. However, by 1895, there were only four autos registered in 
the United States. The new century, bringing new technical skills 
and improved processes, ushered in a tremendous revival of in- 
terest and, from 8000 autos in 1900, we have gone to 26 million at 
the present writing. The sudden public demand for improved high- 
ways (arising, in part, from the pleasures of the private automo- 
bile) swept away the cobwebs of governmental inactivity and 
brought about the building of 3 million miles of highways—of which 
nearly a third are hard surfaced. Given concrete roads to parallel 
the steel rails, given the advantage of governmental maintenance of 
those roads, and given the gasoline-driven motor vehicle (consider- 
ably more flexible as an economic unit of transportation than the 





16. “In 1868 the rates from Chicago to New York were $1.88 per hundred 
pounds, first class, and 82 cents fourth class; but in 1869 a ‘rate war’ carried 
the rates for a time to 25 cents a hundred for all classes.” Johnson and Van 
Metre, Principles of Railroad Transportation, (1922 Ed.) p. 278 For a dis- 
cussion of the economic factors involved in railroad competition, see Fairchild, 
Furniss and Buck, Elementary Economics (1926 Ed. Vol. II) pp. 14-16. Fora 
discussion of destructive rate wars that continued even after the establishment of 
the Interstate Commerce Commission, see W. Z. Ripley, Railroads: Rates and 
Regulation (1922 Ed.) Ch. 12, pp. 411-441. See also, Ida M. Tarbell, “Standard 
bo Rebates” published in Ripley, Railway Problems (1913 Ed.) Ch. III, pp. 
92-108. 

17. The Interstate Commerce Commission was provided for by the legisla- 
tion of 1887 (approved February 4th and in effect April 5th, 1887—24 Stat. L. 
379) following the Windom Committee Report of 1874 and the Cullom Committee 
Report of 1886. The Commission membership in 1887 was composed of five 
commissioners with a staff of eleven employees. By successive stages that 
number has been increased to seven, nine, and now eleven commissioners. By 
1930 the total of commission personnel stood at approximately two thousand, 
although it had reached a maximum of 2,254 in 1917, largely as a result of the 
extensive tasks imposed by the Valuation Act. In 1888 its expenditures were 
approximately $113,000; and in 1930 they had risen to $8,124,000. J. L. Sharf- 
man, The Interstate Commerce Commission, (1935 Ed.) Vol. III-A, p. 90. 





162 JOURNAL OF AIR LAW 


steam train), is it any wonder that the motor bus and truck busi- 
ness has mushroomed to threaten seriously the dominance of the 
railroads—whose peak of 260,000 miles of line was reached in 
1930? Or less wonder that the 74th Congress decided to implement 
the regulatory powers of the Interstate Commerce Commission 
through the all-embracing provisions of the Motor Carrier Act of 
1935? 

Wartime emergency gave new growth to inland water, and 
foreign water, transportation. Likewise, it made possible a tech- 
nical advance in aeronautical engineering that established a firm 
foundation for commercial aviation. As a result, new federal 
agencies of promotion and control have been organized for water 
and for air transportation.'® 

Having witnessed the rise of four distinct forms of transporta- 
tion—whose growth has individually manifested itself by sudden 
spurts rather than by any orderly process—and having witnessed 
the results of uncurbed competitive forces, we have gradually shifted 
our thinking away from particular cases—of railroads, of motor 
buses, etc.—to the more significant and inclusive subject—that of 
the national transportation problem. National policy we have al- 
ways had. In the past, however, it has been, in the main, distinctly 
negative in character. It would appear that, since the Emergency 
Railroad Transportation Act of 1933, we have been attempting to 
develop one that will soon be affirmative in character. In order to 
plan wisely for the future, we should know something of the past. 
Therefore, if we are interested in developing a sound federal policy 
for aviation (as part of a larger transportation policy) we must con- 
sider—at least briefly—its record to date. 


III. THe Arr TRANSPORT BACKGROUND. 


No one can read the history of commercial air transport in the 
United States without realizing the tremendous debt which aviation 
owes to the Post Office Department and to a sprinkling of Con- 
gressional leaders whose vision and activities have made possible 
the splendid accomplishments of our scheduled airlines. Seven 
years after the epochal flight of the Wright Brothers, Congressman 
Sheppard introduced a bill to consider the cost of carrying mail by 
air.® While Lincoln Beachey, Arch Hoxie, and other intrepid 





18. See Inland Waterways Corporation Act, as Amended (43 Stat. L. 360, 
U. S. Code, title 49, sec. 151) ; United States Shipping Act (39 Stat. L. 728) and, 
generally, see Title 46 of the U. S. Code Annotated. For a recent bill pertain- 
ing to the American merchant marine, see S. 3500, as amended on March 38, 1936. 

References to aviation legislation appear elsewhere in the footnotes. 

19. Paul T. David, The Economics of Air Mail Transportation (The Brook- 
ings Institution, 1934 Ed.) p. 1. No one interested in the subject of air mail 
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pilots were demonstrating the mysteries of flight to an unbelieving 
populace, the Post Office Department was experimenting with the 
carriage of air mail between points on Long Island. 


Early Air Mail Developments: 


Shortly after the declaration of war in Europe, Post Office 
officials began to stress the military significance of aviation and 
pointed to the need for a large commercial fleet which could, in time 
of peace, carry the mail. For the fiscal year of 1918, Congress 
appropriated $100,000 for air mail transport, and the present ser- 
vice was officially opened on May 15, 1918. The original plan pro- 
vided for the use of army pilots and military planes no longer 
needed in service. Certain difficulties arose, and the Post Office 
Department decided to buy its own ships and hire some of the 
civilian pilot instructors. With the armistice, came a horde of 
available army pilots, and questions of policy arose. Should the 
service be continued? Should army cooperation be invited? The 
Post Office decided against cooperative effort, but did decide to 
continue and expand the service. Army planes were purchased and 
specially stressed to meet commercial needs. 

By September, 1920, a transcontinental air mail service had 
been established from New York to San Francisco, with feeder 
lines from Chicago to St. Louis and Minneapolis. The new postal 
administration, entering office in 1921, found the service unsatis- 
factory, and discontinued all but the transcontinental route. To 
fully utilize the saving of time afforded by air carriage, night oper- 
ations were started in 1921 between Chicago and Cheyenne. It was 
not until 1924, however, that regular night service was instituted. 
During 1925, the lighted airway was pushed westward to Salt Lake; 
but, from then on, the Department of Commerce took over the con- 
struction and maintenance work under the authority of the Air 
Commerce Act of 1926. 


Air Mail Act of 1925: 


It is probable that neither Congress nor the Post Office Depart- 
ment intended government operation of air mail carriage as a 
permanent policy. But, whatever may have been the initial policy, 
we do know that legislative authority was provided, in the Air Mail 





transportation should fail to consult this excellent monograph. The _ present 
writer, in this third section, has followed the author’s general outline and desires 
to acknowledge his debt therefor. 
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Act of February 2, 1925,*° for the transportation of air mail by 
private persons as a result of contract. The approval of the Air 
Commerce Act of 1926,?1 on May 20, 1926, assisted in the shift 
from government to private operation. By the terms of that act, 
the Aeronautics Branch of the Department of Commerce was 
charged with the duty of providing desirable air navigation aids.?* 
The private carriers thus knew that necessary airway aids would 
be furnished at government expense. 

The three basic features of the Air Mail Act of 1925 were as 
follows: (1) Setting of air mail postal rates at not less than 10c 
for each ounce or fraction, (2) authorizing the Postmaster General 
to contract at a rate not to exceed 4/5 of the revenues derived from 
such air mail, and (3) authorizing the Postmaster General to make 
necessary rules and regulations. While this act was approved Feb- 
ruary 2, 1925, no advertisement for bids was issued until July 15, 
1925, and the first service over a contract route was not started 





20. 438 Stat. L. 805. The provisions of the Act are as follows: 

“SECTION 1. That this Act may be cited as the Air Mail Act. 

“SECTION 2. That when used in this Act the term ‘air mail’ means first-class 
mail prepaid at the rates of postage herein prescribed. 

“SECTION 38. That the rates of postage on air mail shall be not less than 10 
cents for each ounce or fraction thereof. 

“SECTION 4. That the Postmaster General is authorized to contract with any 
individual, firm, or corporation for the transportation of air mail by aircraft 
between such points as he may designate at a rate not to exceed four-fifths of 
the revenues derived from such air mail, and to further contract for the trans- 
portation by aircraft of first-class mail other than air mail at a rate not to 
exceed four fifths of the revenues derived from such first-class mail. 

“SECTION 5. That the Postmaster General may make such rules, regula- 
tions, and orders as may be necessary to carry out the provisions of this Act: 
Provided, That nothing in this Act shall be construed to interfere with the post- 
age charged or to be charged on Government operated air-mail routes.” 

21. 44 Stat. I. 568, as amended by Act of February 28, 1929, c. 369, 45 Stat. 
1404, Public Act No. 418, 73d Congress (S. 3526), approved June 19, 1934, and 
Public Act No. 420, 73d Congress (S. 3646), approved June 19, 1934, 48 Stat. L. 
1113. 5 JoURNAL oF AiR Law 641 (1934). 

22. See the general promotional duties in Section 2. Section 5 provides for 
the transfer from the Post Office Department to the Department of Commerce, 
part of which reads as follows: 

“Section 5. Aids to air navigation.—(a) Transfer of airways, facilities, 
etc., by Postmaster General; expenditure of appropriation.—Whenever at any 
time the Postmaster General and the Secretary of Commerce by joint order so 
direct, the airways under the jurisdiction and control of the Postmaster Gen- 
eral, together with all emergency landing fields and other air navigation facilities 
(except airports and terminal fields) used in connection therewith, shall be 
transferred to the jurisdiction and control of the Secretary of Commerce, and the 
established airports and terminal landing fields may be transferred to the juris- 
diction and control of the municipalities concerned under arrangements subject 
to approval by the President. All unexpended balances of appropriations which 
are available for and which have been allotted for expenditure upon such airways, 
emergency landing fields, and other air navigation facilities, except airports and 
terminal landing fields, shall thereupon be available for expenditure under the 
direction of the Secretary of Commerce, in lieu of the Postmaster General, for 
the purposes for which such appropriations were made. No part of such unex- 
pended balances of appropriations shall be used for the purchase or establish- 
ment of airports or terminal landing fields. 

(b) Establishment of civil airways and navigation facilities ; publication of 
maps ; no exclusive right to be granted.—The Sécretary of Commerce is author- 
ized to designate and establish civil airways and, within the limits of available 
appropriations hereafter made by the Congress, (1) to establish, operate, and 
maintain along such airways all necessary air navigation facilities except air- 
ports; and (2) to chart such airways and arrange for publication of maps of 
such airways utilizing the facilities and assistance of existing agencies of the 
Government so far as practicable. The Secretary of Commerce shall grant no 
exclusive right for the use of any civil airway, airport, emergency landing field, 
or other air navigation facility under his jurisdiction.” 
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until February 15, 1926—over a year after the approval of the act. 
Eight routes had been listed and all contracts were made on a basis 
of not to exceed 80% of the postal revenues. The contracts were 
made for four years—the full period permitted under the then ex- 
isting laws.2* The idea behind the mail legislation was that the 
government should lose no money for the carriage of air mail. To 
determine the amount due each carrier, an actual count was made 


of all air mail postage. 


The Amendment of 1926: 

The cost of estimating the amount due each carrier by the fore- 
going process was too great and, as a result, the Air Mail Act was 
amended as of June 3, 1926. By the terms of the amendment, the 
Postmaster General was authorized to contract at fixed rates per 
pound—not exceeding $3.00 per pound for air mail for the first 
1,000 miles and not over 30c for each additional 100 miles, and 
not exceeding 60c per pound for first class mail other than air mail 
for the first 1,000 miles, and not over 6c per pound for each addi- 
tional 100 miles. Provision was made in the legislation for the 
amendment of existing air mail contracts, so steps were immedi- 
ately taken to shift to a poundage basis. 

On February 1, 1927, the air mail rates were revised so that the 


complex route and zone system was replaced by a simple blanket 
rate of 10c per half ounce, which rate applied between any two 
points in the United States. From this moment on, the air mail 
service was operated at a distinct monetary loss to the government. 
The contractors had lost money at the start; but, by the end of 
1927, had reached a position to carry air mail indefinitely at the 
then current level of postal rates. 





23. 17 Stat. L. 185, approved June 8, 1872. 

24. 44 Stat. L. 692. The provisions of the amendment read as follows: 
“That Section 4 of the Air Mail Act of February 2, 1925, is amended to read 
as follows: 

‘That the Postmaster General is authorized to contract with any 
individual, firm, or corporation for the transportation of air mail by 
aircraft between such points as he may designate, and to further con- 
tract for the transportation by aircraft of first-class mail other than 
air mail at fixed rates per pound, including equipment, under such rates, 
rules, and regulations as he may prescribe, not exceeding $3 per pound 
for air mail for the first one thousand miles not not to exceed 30 cents 
per pound additional for each additional one hundred miles or fractional 
part thereof for routes in excess of one thousand miles in length, and 
not exceeding 60 cents per pound for first-class mail other than air mail 
for the first one thousand miles, and not to exceed 6 cents per pound 
additional for each additional one hundred miles or fractional part 
thereof for routes in excess of one thousand miles in length. Existing 
contracts may be amended by the written consent of the contractor and 
the Postmaster General to provide for a fixed rate per pound, including 
equipment, said rate to be determined by multiplying the rate herein- 
above provided by a fraction, the numerator of which is the per centum 
of revenues derived from air mail to which the contractor was previously 
entitled under the contract, and the denominator of which is eighty.’ 
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The Amendment of 1928: 


The Air Mail Act was again amended, on May 17, 1928.25 In 
order to develop a volume of air mail, the postage rate was dropped 
to Sc per ounce or fraction thereof. Further, to anticipate the 
expiration of the contracts, it was provided that contractors who 
had operated satisfactorily for a period of two years could exchange 
their contracts for “air mail route certificates” for a period not to 
exceed ten years. These “route certificates” were not defined in 
the act, but were considered to be in the nature of a franchise 
allowing indefinite carriage at rates determined periodically by the 
process of negotiation. The Postmaster General was authorized 
to make regulations to meet postal needs and to cancel the certi- 
ficates for failure to comply with the regulations. One of the re- 
sults of this legislation was to increase the volume of mail carried 
(due in part to the 5c rate) and, also, to increase the payments 
made by the government. The service became less than 40% self- 


supporting. 


The Watres Act of 1930: 
The Watres Act of April 29, 1930,2° amending the Air Mail 





25. 45 Stat. L. 594. The provisions of the amendment read as follows: 
“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That Section 3 of the Air Mail Act 
of February 2, 1925 (United States Code, title 39, section 463), as amended by 
the Act of June 8, 1926, is hereby amended to read as follows: 
‘Section 3. That the rates of postage on air mail shall not be less 
than 5 cents for each ounce or fraction thereof.’ 
“SECTION 2. That after Section 5 of said Act (United States Code, title 39. 
section 465) a new section shall be added as follows: 
‘Section 6. That the Postmaster General may by negotiation with 
an air mail contractor who has satisfactorily operated under the author- 
ity of this Act for a period of two years or more, arrange, with the 
consent of the surety for the contractor and the continuation of the 
obligation of the surety during the existence or life of the certificate 
provided for hereinafter, for the surrender of the contract and the sub- 
stitution therefor of an air mail route certificate, which shall be issued 
by the Postmaster General in the name of such air mail contractor, and 
which shall provide that the holder shall have the right of carriage of 
air mail over the route set out in the certificate so long as he complies 
with such rules, regulations, and orders as shail from time to time be 
issued by the Postmaster General for meeting the needs of the Postal 
Service and adjusting air mail operations to the advances in the art of 
flying: Provided, That such certificate shall be for a period not exceed- 
ing ten years from the beginning of carrying mail under the contract. 
Said certificate may be canceled at any time for willful neglect on the 
part of the holder to carry out such rules, regulations, or orders; notice 
of such intended cancellation to be given in writing by the Postmaster 
General and sixty days provided to the holder in which to answer such 
written notice of the Postmaster General. The rate of compensation to 
the holder of such an air mail route certificate shall be determined by 
periodical negotiation between the certificate holder and the Postmaster 
General, but shall never exceed the rate of compensation provided for in 
the original contract of the air mail route certificate holder.’ 
26. 46 Stat. L. 259. The provisions of the amendment read as follows: 
“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 4 of the Air Mail Act 
of February 2, 1925, as amended by the Act of June 3, 1926 (44 Stat. 692, U. 
S. C., Supp. III, title 39, sec. 464), be amended to read as follows: 
‘Section 4. The Postmaster General is authorized to award con- 
tracts for the transportation of air mafl by aircraft between such points 
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Act of 1925, provided the legal basis for far-reaching changes in 
the air mail service. While the mail contractors were presumably 
making a profit from their mail operations, most of them were 
losing money on their feeder lines and passenger business. They, 
therefore, were interested in having the government provide in 
some way for those losses and, as a result, were somewhat reluctant 
to exchange contracts for route certificates which might make pos- 
sible a lower compensation. At this point, President Hoover sug- 
‘gested the possibility of establishing a scientific rate formula, and 
Postmaster General Brown is credited with the development of the 
new basis embodied in the Watres Act. The weight basis of pay- 
ment was replaced by a space-mile basis under which the Post- 
master General was authorized to contract for a certain space in an 
aircraft, operating at a certain time, and pay therefor irrespective 
of the actual mail volume. Since the amount paid bore no relation 
to the volume of mail carried, this formula permitted aid to both 
the strong and weak lines. The military value of the airplane was, 
of course, stressed fully. 

Under the provisions of the Watres Act and the route certifi- 
cates, the Postmaster General had very broad regulatory control 
over: (1) route location, (2) route consolidations and extensions, 
(3) contract bidding conditions, (4) service standards, (5) equip- 
ment and personnel, (6) accounts, and (7) compensation—includ- 
ing passenger losses.** It is obvious that, while safety regulation 
remained in the hands of the Aeronautics Branch of the Department 
of Commerce,”* the equally important economic regulation was all 
centered in the hands of the Post Office Department. 


A Request for Stability: 


When, during the summer of 1931, it became apparent that the 
Postmaster General intended to enlarge the system by the extension 





as he may designate to the lowest responsible bidder at fixed rates per 

mile for definite weight spaces, one cubic foot of space being computed 

as the equivalent of nine pounds of air mail, such rates not to exceed 

$1.25 per mile: Provided, That where the air mail moving between 

the designated points does not exceed twenty-five cubic feet, or two 

hundred and twenty-five pounds, per trip the Postmaster General may 

award to the lowest responsible bidder, who has owned and operated an 

air transportation service on a fixed daily schedule over a distance of not 

less than two hundred and fifty miles and for a period ef not less than 

six months prior to the advertisement for bids, a contract at a rate not 

to exceed 40 cents per mile for a weight space of twenty-five cubic 

feet, or two hundred and twenty-five pounds. Whenever sufficient air 

mail is not available, first class mail matter may be added to make up 

the maximum load specified in such contract.’ 

27. Paul T. David, The Economics of Air Mail Transportation, p. 106. 

28. Relative to the function performed by the federal Bureau of Air Com- 
merce, see Fagg and Fishman, “Certificates of Convenience for Air Transport,” 
3 JOURNAL OF AIR Law 226, particularly 231 (1932). For the general airline 
safety regulations, see Bulletin 7-E, as amended. ; 
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of existing lines rather than by opening the new routes to competi- 
tive bidding, a distinct protest was heard from the independents 
who had been building up an airline passenger business without 
benefit of mail contracts. During that same year, labor conditions 
had given rise to the Air Line Pilots Association. The air mail 
budget of 20 million for the fiscal year of 1932 was cut to 19 mil- 
lion for 1933. When it was realized that such action meant no 
further expansion, the various lobbying interests renewed their vigor 
in approaching Congress for aid. Severe competition and political 
and other uncertainties had thus crept into the industry. With the 
approach of route certificate expirations in April of 1936, the feeling 
became general that some stabilizing influence was the greatest need 
of the operators. The following testimony makes that feeling clear: 


“We are not particularly interested in the money that we made last year, 
or the money that we may make this year. What we are interested in is 
establishing ourselves in this business not for the period of our present route 
certificates which expire in May, 1936, but for all time. We are puzzled as 
to what may be ahead of us after May, 1936... 

“It seems to me that what this business needs is a settling down. There 
never has been a time in this business when we could plan ahead more than a 
year with certainty of carrying those plans into effect. When a thing gets to 
be as big as this is, it is embarrassing and dangerous to be in a position 
where plans cannot be made and carried out deliberately over a reasonable 
length of time . 

“We believe that when 1936 comes, there should be some provision made 
which will permit us to permanently operate over the lines that we are now 
operating over with rates that are reasonable, and that we should be per- 
mitted to establish ourselves just as the railroads have established them- 
selves. 1936 is not very far in the future . . . We have great hopes that 
long before 1936 you will provide the legislative vehicle that will let us stay 
in this business . . . .”29 


The only hope for stability, as then envisaged, lay in the direc- 
tion of placing the regulatory powers in the hands of a special 
commission or in the Interstate Commerce Commission®® and re- 
moving them from the long-time friend—the Post Office. 


Air Mail Cancellation: 


On February 9, 1934, came the startling cancellation order— 
effective February 19th.*' This pronouncement, by Postmaster 





29. Testimony of Colonel Paul Henderson at the Air Mail Hearings. House 
Committee on Post Office and Post Roads, March 2, 1932, pp. 67-69. Cited in 
David, p. 203. 

30. David, op. cit., p. 203. 

31. The following telegram was sent, on February 10, 1934, to each of the 
air mail contractors: ‘You are hereby notified that I have entered following 
order quote Pursuant to the authority vested in me by Section Thirty-Nine Fifty 
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General Farley, came as a result of the disclosures of a special 
Senate investigating committee and of investigations conducted by 
himself.*? The main ground seems to have been dissatisfaction with 
the conference of operators in 1930, leading up to the awarding 
of the two transcontinental contracts without competitive bidding. 
By an executive order, dated February 9th, President Roosevelt 
directed the Secretary of War to furnish pilots and equipment 
necessary to carry the mail during the emergency.** Thirty-four 





Revised Statutes of the United States Act of June Eighteen Seventy-Two 
(Thirty-Nine United States Code Section Four Thirty Two) and by virtue of 
the general powers of the Postmaster General it is Ordered that the following 
air mail contracts be and they are hereby annulled effective midnight February 
Nineteen, Nineteen Thirty Four, quote routes, route certificates and contracts 
held by you including contract air mail route number stop. You 
are instructed to receive no mail for transportation hereafter that cannot reach 
its destination within the effective date of the order. JAMES A. FARLEY, Post- 
master General.” 

32. David, op. cit., p. 205. 

33. The President’s order reads as follows: “Whereas by an order of the 
Postmaster General of the United States all domestic air-mail contracts for 
carrying the mails have been annulled; and 

“Whereas the public interest requires that air-mail service continue to be 
afforded and the cancellation of said contracts has created an emergency in 
this respect; 

“Now, Therefore, I, Franklin D. Roosevelt, President of the United States, 
under and by virtue of the authority in me vested, do hereby order and direct 
that the Postmaster General, Secretary of War and Secreary of Commerce, to- 
gether with other officers of their respective departments, cooperate to the end 
that necessary air-mail service be afforded. 

“It is further ordered and directed that the Secretary of War place at the 
disposal of the Postmaster General such airplanes, landing fields, pilots and 
other employes and equipment of the army of the United States needed or re- 
quired for the transportation of mail, during the present emergency, by air over 
routes and schedules prescribed by the Postmaster General. FRANKLIN D. 
ROOSEVELT.” 

On March 27, 1934, Congress passed legislation authorizing this army mail 
earriage (48 Stat. L. 508) as follows: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That during the period not to exceed 
one year after the date of passage of this Act the Secretary of War is authorized 
to place at the disposal of the Postmaster General such airplanes, landing fields, 
pilots, and other employees and equipment of the Army of the United States as 
may be needed or required for the transportation of mail during such period by 
air over routes and schedules prescribed by the Postmaster General: Provided, 
That this authority shall not be used unless and/or until such airplanes shall be 
fully equipped with the special equipment necessary by standard practice 
for safe night and day air-mail transport; and that pilots shall not be assigned 
to such airplanes unless and/or until fully and adequately trained in the use of 
such special equipment. 

SECTION 2. The Postmaster General is authorized to transfer to the War 
Department such sums appropriated under the Act approved March 3, 1933, 
making appropriations for the Treasury and Post Office Departments for the 
fiscal year ending June 30, 1934, for the inland transportation of mail by air- 
eraft, and for the incidental expenses thereof incurred from and after February 
10, 1934, aS may be required to pay the expenses of carrying the mails of the 
United States as provided in section 1 hereof, including replacement for all air- 
planes and equipment and other material damaged, destroyed, or expended 
thereby: Provided, That officers, warrant officers, and enlisted men of the Army 
on duty hereunder, while away from their permanent posts of duty, shall be 
paid the same per diem as is payable to civilian employees of the United States 
under the Subsistence Expense Act of 1926, as amended. 

SEcTION 3. The performance by military personnel of duty hereunder shall 
in no way disturb or change their military status under their respective com- 
missions, warrants, or enlistments, in the Army, or any right, privilege, benefit, 
or responsibility, growing out of said military status. 

SECTION 4. In case any officer (including warrant and Reserve officers) or 
enlisted man is injured or killed while performing duty hereunder the Admin- 
istrator of Veterans’ Affairs is authorized and directed to pay to such officer or 
enlisted man, and/or his dependents, pension at the rate prescribed in part I, 
Veterans’ Regulation Numbered 1 (a), and amendments thereto: Provided. 
That in the event of injury of any such officer or enlisted man the degree of 
disability resulting therefrom shall be determined pursuant to the rating schedule 
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private companies yielded the carriage of air mail to the army. 
The death of twelve military pilots between February 16-March 9 
elicited a letter from the President on March 10, 1934, which 
ordered a cessation of air mail carriage by the Air Corps. Un- 
doubtedly this action, coupled with a growing popular demand, 
encouraged Congress to provide legislation looking to the return of 
the service to private operators. 


The Air Mail Act of 1934: 

The Air Mail Act of June 12, 1934,34 was passed as expedi- 
tiously as possible and was accepted merely as a temporary meas- 
ure—largely because it provided for the appointment of a special 
commission to carefully investigate all phases of aviation and rec- 
ommend policies and legislation looking toward a more permanent 
administrative organization and control. 

The basic features of the Air Mail Act of 1934, and its 
changes, have been summarized as follows :*° 


Postal Rates. The rate of postage is reduced from 8 cents for the 
first ounce and 13 cents for each additional ounce to 6 cents for each ounce 
or fraction thereof. 


Duration of Contracts. The term of contracts is radically changed 
from that in force under former legislation. The Act of 1930—repeaied in 
this bill—provided that contracts once let could be extended for a total period 
of ten years. 

Contracts under the new bill are to be awarded for “initial periods of not 
exceeding one year.” After the initial period, if the contractor has performed 
satisfactorily, the contract shall be continued in effect for an indefinite period. 


Public Utility Law—The Interstate Commerce Commission. The un- 
limited life of contracts principle, apparently borrowed from the indeter- 
minate permits of public utility law, is in company with other features of 
public utility practice incorporated in the new bill, to-wit: 

The Interstate Commerce Commission becomes an active participant in 
the administration of air law for the first time. Any contract continued after 
the initial period may be terminated by the Commission on sixty days’ notice 
and hearing. 





authorized by Veterans’ Regulation Numbered 8 (a): Provided further, That 
choice shall be made of the benefits provided in sections 4 and 5 of this Act. 
SECTION 5. Reserve officers performing duty hereunder shall be deemed to 
be in the active military service and if injured or killed such officer and/or his 
dependents and beneficiaries shall be entitled to the same benefits as in the case 
of officers of the Kegular Army and/or their dependents and beneficiaries. 
Section 4 and this section shall be deemed to take effect on February 10, 1934. 
SEcTION 6. The Postmaster General shall make a report to the Congress of 
every payment made by him under this Act, including the cost of transporting 
ae mail by the War Department, on the first day of the next session of the 
ongress.” 
34. 48 Stat. L. 933. 5 JouRNAL or AiR Law 462 (1934), amended by Joint 
Resolution of June 26, 1934, 48 Stat. L. 1248, 6 JouRNAL oF AIR Law 1384 (1935). 
35. For this excellent summary, the writer is indebted to Colonel John H. 
Wigmore, who prepared it in his capacity as Legal Counsel, for the use of the 
Senate Sub-Committee on Aircraft Investigation. 
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While competitive bidding is retained as an element in awarding con- 
tracts, the Interstate Commerce Commission is required to fix fair and rea- 
sonable rates of compensation for each route “but not in excess of the rates 
provided for in this act.” This mandate is a continuing one and requires a 
review of the rates of compensation at least annually. “In determining what 
may constitute an unreasonable profit the said Commission shall take into 
consideration all forms of gross income derived from the operation of air- 
planes over the route affected. 

Also if where he deems all bids excessive or if there is but one bid the 
Postmaster General may refer the matter to the Interstate Commerce Com- 
mission and then the Commission has jurisdiction to direct action in the 
premises. 


Compensation Limits. Limitations of compensation to contractors 
contained in Section 3 (a) are: 

(1) 33% cents per airplane mile for loads of mail not exceeding three 
hundred pounds. 

(2) Each contract shall provide a base compensation for transportation 
of three hundred pounds of mail or fraction thereof plus one-tenth of such 
base rate for each additional one hundred pounds or fraction thereof; 

(3) Computation of average mail load shall be made monthly for the 
purpose of determining said compensation; and 

(4) “In no case shall payment exceed forty cents per airplane mile.” 


Assignment. Contracts may only be assigned with the consent of 
the Postmaster General. 


Extensions. The Postmaster General may extend a route not to ex- 
ceed one hundred miles “and only one such extension shall be granted to any 
one person, and the rate of pay for such extension shall not be in excess of 
the contract rate on that route.” The total air mail system, including ex- 
tensions, shall not exceed 29,000 miles and air mail transportation shall not 
exceed an annual aggregate of 40,000,000 airplane miles. 


Existing Contracts. Existing contracts may be confirmed by the 
Postmaster General and he is authorized to extend such contracts not ex- 
ceeding nine months in the aggregate. 


Application of Railway Mail Provisions. The administrative methods 
and procedure for adjustment of rates provisions for carriage of mail by 
railroads, incorporated in Section 523 to 568, inclusive, are made applicable to 
ascertainment of air mail rates. 

The referred to provisions of the Postal Service Appropriation Act pro- 
vide: for adjustment of compensation by the Postmaster General; fines im- 
posed by the Postmaster General for failure or refusal to perform service; 
requirements that all railroad common carriers carry mail; determination of 
just and reasonable rates by the I. C. C.; statement by the Postmaster Gen- 
eral to be filed with the I. C. C. showing a plan of service and stating what 
the Postmaster General believes to be reasonable compensation; hearings by 
the I. C. C.; classification for rate-making by the I. C. C.; orders by the 
Commission; re-examination; use of carriers by the Postmaster General for 
the return of empty mail sacks and other postal equipment; weighing mail; 
fine for refusal of carrier to carry mail; additional service and curtailment and 
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discontinuance of service; special contracts at higher rates; fines for failure 
to furnish equipment and deductions in compensation for reduction or infre- 
quency of service. 


Accounting—Rate Base. The Postmaster General may regulate the 
accounting practices of contractors and the Interstate Commerce Commission 
is given like powers. 

In fixing and determining the fair and reasonable rates of compensation 
for air mail transportation, the Commission shall give consideration to the 
amount of air mail so carried, the facilities supplied by the carrier, and its 
revenue and profits from all sources, and from a consideration of these and 
other material elements, shall fix and establish rates for each route which, in 
connection with the rates fixed by it for all other routes, shall be designed to 
keep the aggregate cost of the transportation of air mail on and after July 1, 
1938, within the limits of the anticipated postal revenue therefrom. 


Unfair Practices. Section 7 prohibits, after December 31, 1934, air 
mail contractors holding interest in any other aviation enterprise except 
that contractors may own and operate landing fields and appurtenances. 
Conversely, other aviation enterprises are prohibited from holding any inter- 
est in air mail contracts. Contractors are prohibited from employing any 
person in a managerial capacity who has entered into any unlawful combina- 
tion to prevent air mail bidding. 

The Postmaster General, under this Section, is given power to require 
an affidavit of a contractor stating that said contractor will not combine to 
prevent air mail bidding or, if said contractor pays any officer more than 
$17,500 per annum, an affidavit so stating may be required. 


Claims Against the United States. Where formerly existing contracts 
have been annulled, claims thereon are allowed to be prosecuted in the Court 
of Claims. 


Stockholders of Bidders. All bidders must furnish the Postmaster 
General with a list of stockholders holding more than 5 per centum of the 
capital stock of said bidder, a financial statement and, in the case of a cor- 
poration, the original amount paid to the corporation for its stock. The Post- 
master General may consider this information in determining the qualifica- 
tions of the bidder. 


Equipment. The Secretary of Commerce shall specify the speed, load 
capacity and safety features of equipment to be used on each air mail route. 


Safety of Pilots. The Secretary of Commerce shall regulate the 
hours and retirement benefits of pilots and mechanics. 


National Labor Board. All contracts shall be let on the condition 
that rates of compensation, working conditions and relations of all pilots, 
mechanics and laborers of contractors shall conform to the decisions of the 
National Labor Board—saving to such employees the right of collective 
bargaining. 

Radio. The Federal Radio Commission shall give equal facilities to 
mail and passenger planes. 


Penalties. Penaltics are provided for interfering with competitive 
bidding and violation of the Act. 
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Aviation Commission. The President is authorized to appoint a com- 
mission of five members (not more than three from any one party) “for the 
purpose of making an immediate study and survey and to report to Congress 
not later than February 1, 1935, its recommendations of a broad policy cover- 
ing all phases of aviation and the relation of the United States thereto. 
Members appointed who are not already in the service of the United States 
shall receive compensation of not exceeding the rate of compensation of a 
Senator or Representative in Congress.” 

A Secretary is provided for this commission at not to exceed $5,000 
annual salary and $75,000 is appropriated for administrative purposes. 


IV. Spectat AVIATION COMMISSION RECOMMENDATIONS. 


Since the World War, there have been five principal official 
reports on the condition of aeronautics, both civil and military, in 
the United States, with conclusions of policy and recommendations 
to the Congress. These reports are as follows: 


(1) The Crowell Commission Report of 1919. 

(2) The Morrow Board Report of 1925. 

(3) The Breckinridge Committee Report of 1935. 

(4) The Baker Committee Report of 1934. 

(5) The Federal Aviation Commission Report of 1935. 


These reports are sufficiently summarized in the following 
abstracts :°° 


The Crowell Commission Report: 


(American Aviation Mission, Chairman Benedict Crowell, Assistant Sec- 
retary of War; Report of July 19, 1919, to the Secretary of War; consulted 
in British Parliament Document Cmd, Air Ministry, October, 1919.) 

This Commission was to visit Europe and report on Aviation as to (I) 
Organization, (II) Development, commercial, (III) Development, technical. 


I. Organization: 
The Commission recommended 
1. Concentration of all aviation activities—civilian, naval, military— 
into a single department, with a Cabinet officer at the head. 
2. Schools to be established, preparing for a National Air Service. 
3. Coordination with War and Navy Departments by 
(a) Keeping Supply and Training under Secretary for Air, 


(b) Transferring to Army or Navy Command the opera- 
tions of Air forces. 





36. For the entire summary of reports contained in this section, the writer 
is indebted to Colonel John H. Wigmore who prepared it, in his capacity as 
Legal Counsel, for the use of the Senate Sub-Committee on Aircraft Investiga- 
tion. The writer clearly recognizes that the recommendations of some of these 
committees pertain very largely to matters other than civil aeronautics. He 
has included them, however, due to the fact that they will continue to serve in 
the formulation of a national air transportation policy. 
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II. Commercial Development: 

1. Air Department to establish flying routes, publish maps, etc. 

2. Air Department to establish airports, and to encourage their 
further establishment by local authorities; subject to uniform 
Federal control by law. 

Air Department to equip all routes and ports with communica- 
tion apparatus—as is done for marine shipping. 

Air Department to establish meteorological service. 

Air Department to provide research and training facilities and 
to encourage research by universities. 

Air Department to encourage technical development (as in III 
below). 

Air Department to negotiate for uniform international regula- 
tions, and to establish Federal regulations for safety in com- 
mercial air traffic and for promotion of commercial air traffic; 
air-commerce to be regulated only by Federal law as interstate 
commerce. 

Insurance against air-risks to be encouraged. 

Commercial aviation to be encouraged by payment for mail and 
express, by guarantees of volume of business, and by “Com- 
pensation for keeping their facilities available for use in time 
of war.” 


III. Technical Development: 
1. Air Department to have a Technical Division, to cover 

(a) Research and testing 

(b) Utilization of new improvements discovered in practice 

(c) Attention to needs of Army, Navy and Civil aviation 

(d) Development of all incidental apparatus (parachutes, 
munitions, etc.) 

(e) Extension of technical aid to inventors and designers 

(f{) Encourage private designs for heavier-than-air, etc. 
and “avoid competition with the industry” 

(g) Encourage competitive design in all branches 

(h) Publish all technical data, and keep advised of technical 
progress abroad 

(i) Pay for independent design and experimentation 

(j) Inspect and test all experimentation, and issue certi- 
ficates of air-worthiness 

(k) Cooperate closely with technical and industrial bodies 


The Morrow Board Report: 


President Coolidge, at the request of the Secretaries of War and of 
Navy, on September 12, 1925, appointed a Board of nine persons to report 
on “the best means of developing and applying aircraft in national defense.” 





NATIONAL TRANSPORTATION POLICY 175 


Mr. Dwight Morrow was chairman; the other members included Gen. Harbord, 
Admiral Fletcher, Howard Coffin, and William Durand (aeronautic experts). 
Hearings lasted 4 weeks, and 99 witnesses appeared. On November 30, 1925, 
the Board presented a printed 35-page report. (Sen. Doc. 18, 69th Congress, 
Ist Sess.) The report opens with a statement that the most contrary views 
were presented, both as to facts and as to policies. It then divides itself 
into two parts; I, General Policies, II, Specific Measures 


I. General Policies: 

1. The military and the civilian services “should remain distinctly 
separate.” [This is just the opposite of the Crowell Board’s 
view.] The reasons given for this view are convincingly 
stated. 


2. Civilian use of aircraft should be promoted 
(a) By establishing a Bureau of Air Navigation, under an 
Assistant Secretary of Commerce 
(b) By lightening the burden resting on private capital in 
financing the development of aircraft, airways, and 
navigation facilities 
(c) By reducing air-travel hazards 
(d) By formulating basic air laws 
(e) By providing government inspection and licensing, with 
a view to safety 
(f) By developing insurance facilities. 
3. The military air policy of the U. S. should regard aircraft 
“primarily as an agency of defense”; and in this connection 
(a) This country is not in serious danger of air attack 
from any potential enemy 
(b) There should not be a Department of National De- 
fense, consolidating Army, Navy, and Air. 
(c) There should not be a separate Department of Air. 
(Reasons for this are persuasively stated.) 


II. Specific Recommendations: 
1. The Army. 

(a) The “Air Service” should become “Air Corps” 

(b) The Air Corps should be under an additional Assistant 
Secretary of War 

(c) The General Staff should have an Air Section 

(d) Two more brigadier generals should be appointed in 
the Air Corps 

(e) Rank in the Air Corps should be made commensurate 
with command in certain cases 

(f) Extra pay for flying in peace times should be regu- 
larized 

Training for reserves, etc., should be provided 
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(h) More enlisted men as pilots should be used 
(i) Special appropriations to provide for the newest types 
of equipment are needed for a period of years. 


2. The Navy. 

(a) An additional Assistant Secretary of the Navy should 
be appointed 

(b) The scheme of promotion should be made fairer to 
air officers 

(c) Flight pay should be improved 

(d) Training for reserves should be enlarged 

(e) Aviators should be represented in the offices of the 
Chief of Naval Operations and the Bureau of 
Navigation 

({) Command of flying activities should be given only to 
naval aviators 

(g) Aviation duty and sea-duty should be better coor- 
dinated 

(h) Special insignia and decorations should be provided 

(i) Aeronautic design and construction should be given 
better recognition 

(j) Use of enlisted men as pilots should be increased. 

3. The Aircraft Industry. Because of the importance of aircraft 
to national defense, and of the necessity for immediate ex- 
pansion of the air force in time of war, the industry should 
in time of peace be fostered by the following measures: 

(a) Continuity of orders and standard of replacement 

(b) Orders given only to well qualified companies 

(c) Proprietary design-rights to be fully recognized 

(d) Governmental competition to be eliminated 

(e) Small orders for experimental designs at liberal prices 
to be regularly given 

(f) Statutory requirement of competitive bidding to be 
modified for the purpose of (e) 

(g) Governmental research and testing facilities to be 
liberally continued. 


The Breckinridge Committee Report: 


On April 3-4, 1933, the dirigible U. S. S. Akron crashed into the sea on 
the New Jersey coast, with total destruction of ship and company (except 
three survivors). A joint Committee of the two Houses of Congress, with 
10 members, was appointed to investigate and report on Dirigible Disasters. 
The Committee between April 25’ and June 6 held hearings, and heard 56 
witnesses. A report was filed (not dated nor signed) printed as “Congress, 
Ist session, Committee Print: Airship Investigation. Report of Col. Henry 
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Breckinridge, Counsel for the Joint Committee to Investigate Dirigible 
Disasters.” 

The report (excluding appendices, pp. 17-177) covers 16 pages and makes 

the following recommendations: 

1. and 2. Cause of the crash was navigation into storm conditions. 

3. and 4. Development of airships by the Navy should be continued. 

5. Training and experiment should be continued. Command of airships 
should be given only to experienced officers. Specialization by 
officers in aircraft should not impede promotion. 

6. Training-ship should be built, and two regular ships be maintained 
with the fleet. 

7. The Weather Bureau should issue daily four general weather maps 
instead of two only. 


The Baker Committee Report: 


On April 17, after the Postmaster General’s cancellation of the airmail 
contracts and the Army Air Corps had been carrying the mail in the winter 
of 1933-34, with consequences that led to public discussion, the Secretary of 
War appointed a Committee to report on “the operation of the Army Air 
Corps and the adequacy and efficiency of its technical flying equipment and 
training for the performance of its mission in peace and in war.” Former 
Secretary of War Newton D. Baker was chairman, and there were six civilian 
members and five military members. The Committee was directed to include 
in its report a “study of the proper relationship between Army aviation and 
Civil aviation.” After taking the testimony of 105 witnesses with a record 
of 4,283 pages and after visiting the various aviation centers and receiving 
536 communications from Air Corps officers, the Committee filed its report 
on July 18, 1934. 

Its conclusions and recommendations were as follows: 

1. Relatively to foreign countries; in general aviation, the U. S. A. 
leads; in commercial aviation it is superior; in naval aviation 
it is stronger; in military aviation it needs more financial 
support. 

2. The military policy is and should be limited to national defense. 
The present organization is sound, but lacks adequate finan- 
cial support. 

3. The aviation industry is essential to national defense. 

(a) Hence it should be encouraged by an annual program of 
procurement for Army and Navy, by a more liberal 
policy of design competitions and orders for ex- 
perimental types. 

(b) The Government should not compete with private 
industry. 

(c) Purchase by design competition and by negotiation should 
be allowed by law, and not merely purchase by open 
competitive bids. 
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(d) Proprietary design rights should be fully recognized. 
(e) Industrial allocations, as between Army and Navy should 
be handied by the Joint Board. 
The Air Corps should remain in the Army, under an Assistant 
Secretary of War for Air. 
Within the Air Corps should be a Headquarters Combat Force. 
Combat and Procurement should each have a chief. 
Air Corps Interior Organization and Strength should be changed 
in numerous details as to personnel, training, promotion, etc. 
The armament, equipment, munitions, etc., of the Air Corps are 
deficient, due to lack of appropriations. “Practically all of 
the matters presented calling for remedial action are traceable 
to lack of funds.” 
Civil aviation being essential in preparation for national defense, 
(a) Airways, air navigation facilities, and ground facilities 
should be developed. 
(b) Commercial pilots should be encouraged to join the 
Army Reserve. 
(c) Army pilots should be trained to use the national airways. 
(d) By liaison, the Army Air Corps should be kept in touch 
with latest commercial transport equipment and 
methods, which are always the most advanced, and 
should adopt them. 


(e) Cargo and transport planes should be converted or de- 
veloped from commercial types. 


The Federal Aviation Commission: 


By the Air Mail Act of June 12, 1934, the President was authorized to 
appoint a Commission to report on “a broad policy covering all phases of 
aviation and the relation of the U. S. thereto.” The Chairman was Clark 
Howell of Atlanta, with four associates (three of whom were experts in 
various phases of aviation) ; the Secretary was a member of the Bureau of 
Air Commerce; and the Commission retained two legal advisers versed in 
aviation law. The Committee spent two months in a 13,000-mile travel tour 
of the U. S. A., the Chairman visited four European countries; from Septem- 
ber to November some 200 witnesses were heard, with a record of 4500 
pages. Its report of 254 pages was transmitted to Congress on January 31, 
1935. 


The recommendations were divided under twelve heads, as follows :3? 


I. Air Transport. 

II. Miscellaneous Civil Aviation. 
III. Airports. 
IV. National Defense Organization. 





37. Only part of the Commission recommendations can be i 
For full summary, see 6 JOURNAL OF AIR LAW 168 (1935), Pe gages = 
mentary thereon, See Robert Kingsley, ‘The Report of the Federal Aviation 
Commission: A Commentary,” 6 JouRNAL oF AIR LAW 177 (1935). 
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V. Procurement of Matériel. 
VI. Coast Guard. 

VII. Lighter-than-Air Craft. 

VIII. Relation of Government to Industry. 
IX. Research and Education. 
X. General Governmental Organization. 
XI. Aeronautical Law. 

XII. Air Commerce Commission. 


I. Air Transport: 

(1) It should be the policy of the United States to maintain a 
position of world leadership in air transport, and to lend 
such air as may be necessary to insure that the most 
modern and efficient equipment and methods shall be applied 
on American domestic and foreign air lines. 


(2) There should be no legal limitation upon the growth of air 
transport. 


(3) The carriage of mail should be put on a commercial basis, 
with payments to lines within the amount received by the 
Post Office. Whatever additional sums are for the time 
being necessary to maintain and develop adequate transport 
services should be allocated specifically to that purpose by 
the government. 


(4) There should be a close and continuous governmental control 
of the financial aid having to be given to air lines. Cer- 
tificates of convenience and necessity should be issued under 
proper safeguards and specifications. Provisions should be 
made to specify a minimum quality of service and a mini- 
mum frequency of schedule on air lines. Rates of fare 
should be subject to governmental approval, and the finan- 
cial structure of air lines should be supervised and their 
general conformity with the letter and spirit of the law 
watched over by appropriate governmental agencies. For 
these purposes we suggest the creation of a nonpartisan 
commission, described in detail in another section of our 
report. 


(5) All regular domestic scheduled transport operations should 
require a certificate of convenience and necessity, to be is- 
sued by the commission hereinafter proposed. Such cer- 
tificates should not be cancelled except for good cause 
without equitable compensation to the holder. 


(6) Direct Federal aid should not as a matter of course be ex- 
tended to all air lines having certificates of convenience and 
necessity, but only to such air lines as are deserving of such 
aid in the public interest. 

(7) Every air line operating on December 1, 1934, should be con- 
sidered to have a presumptive right to the receipt of a 
certificate of convenience and necessity. 
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The development of new airways and the provision of naviga- 
tion facilities thereon should be a responsibility of the 
Department of Commerce, subject to commission approval. 

It should be the general policy to preserve competition in the 
interest of improved service and technological development, 
while avoiding uneconomical paralleling of routes or dupli- 
cation of facilities. 

The Post Office Department should be free to use any service 
that exists, without being limited by specific contracts. 


The rates to be paid by the Post Office Department to air 
lines carrying mail should be fixed by the commission here- 
inafter proposed. 

The direct financial aid given to air lines should be under the 
constant control of the commission, and subject at all times 
to revision as technical improvement, changes in operating 
conditions, or the needs of the particular territory served 
may require. The formulas under which aid is extended 
should be such as to encourage good management and tech- 
nical progress, and to stimulate rapid evolution towards 
complete self-support and independence of direct govern- 
mental aid. 

(13) The control of a multiplicity of air lines through holding 
companies should be prohibited. The ownership of stock 
in air lines by corporations engaged in other activities, or 
the interlocking of diverse aeronautical interests, should be 
strictly controlled by the commission hereinafter proposed. 
Nothing should be permitted which would in any way re- 
duce the effectiveness of any competition, the preservation 
of which could serve the public interest, or which would in- 
terfere with the exercise of the government’s regulatory 
functions. Subject to these paramount considerations, the 

. door should be left open as far as possible for a free flow 
of investment capital into air transportation in the interest 
of a strengthening of its structure and an improvement of 
its facilities. 

(14) Air Lines should be made eligible, as railroads now are, for 
loans from the Reconstruction Finance Corporation upon 
suitable security. 

(15) In connection with the placing of the carriage of air mail 
upon a strictly commercial basis, involving no net financial 
burden upon the Post Office Department, there should be 
authorization for experiments with special classes of light- 
weight air mail matter carried at a low rate, in the interest 
of an increase of the total volume of air mail and the gross 
receipts of the service. 

(16) It should be a duty of the commission hereinafter proposed to 
require periodic financial and operating reports from all air 
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lines, to examine into their status at suitable intervals, and 
to make public record of such reports. 

(17) It should be the policy of the commission herein proposed to 
subscribe to the principles contained in Section 7 (a) of the 
National Industrial Recovery Act, and to foster adherence 
thereto, in all branches and activities of air transport; and 
to use its influence to bring together employers and the duly 
chosen representatives of their own choosing of the several 
crafts and callings with a view to agreeing upon a method 
of procedure to be followed in the handling and adjustment 
of all questions involving wages, hours, and conditions of 
employment. 

The control, in the interest of public safety, of the minimum 
standards of equipment and the operating methods and 
organizations and ground facilities of civil aeronautics 
should continue approximately as at present, but under the 
jurisdiction of the commission hereinafter proposed. 

There should be no attempt to require the inclusion of mili- 
tary features in the design or equipment of transport 
airplanes. 

Air transport in American territories and possessions should 
be developed, and in particular there should be an increase 
of air transport service and ground facilities available for 
air navigation in Alaska. 


The national policy of stimulating air transport should extend 
to the promotion of American-flag air lines connecting the 
United States with our territories overseas and serving our 
major trade routes to foreign countries. The time has now 
come when air transport can be regarded on a world-wide 
basis, and in particular when the early inauguration of 
regular trans-oceanic services by aircraft can be foreseen. 


The Secretary of Commerce should study ways and means to 
foster American air lines to foreign countries and recom- 
mend to the Congress, from time to time, legislation gov- 
erning the extension of financial aid. Consideration should 
be given to the nature of similar aid given the merchant 
marine, with a view to developing a coordinated policy. 

The policy of making available for the carriage of mail all 
American air lines rendering regular service, and of pay- 
ment by the Post Office Department to the air lines only 
for service rendered, should be extended to future arrange- 
ments for foreign air lines. The rates of payment to the 
air lines for the carriage of mail should be fixed by the 
commission hereinafter proposed, and such additional aid 
as may be necessary to build up and maintain a proper 
service under the American flag outside of the boundaries 
of the United States should be allocated by the commission. 


(24) No change should henceforth be made in the existing foreign 
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air-mail contracts except with the approval of the com- 
mission hereinafter proposed. 

(25) The governmental administration of foreign air transport 
should as far as possible be kept similar to that of the 
domestic air line system, but with such modifications as may 
be clearly necessitated by a fundamentally different political, 
legal and operating status. The status of American air 
transport in foreign fields competing with foreign-owned 
air lines should in general not be one of competition between 
American lines, but of carefully-controlled regional monop- 
oly. The general powers of the commission hereinafter 
proposed in connection with foreign air transport should 
be essentially similar to those which it enjoys in the do- 
mestic field, and the commission should have the additional 
power of stipulation for fixed periods certain minimum and 
maximum conditions of service and of governmental aid in 
the interest of stability of the undertaking and of encour- 
agement of large investment in ground facilities. 

The policy of the United States should be to support and 
assist American air lines in their relations with foreign 
governments and with foreign competitors. It should be 
considered as in the public interest to regulate and control 
foreign air lines entering the United States with the pur- 
pose of securing for American air lines equality of op- 
portunity in foreign countries. : 

It should be provided by legislation that American air lines 
outside the continental United States should have the same 
opportunity now given by the Shipping Act to American 
steamship lines to enter into trade and traffic agreements 
with their competitors. Such agreements should be subject 
to approval by the commission hereinafter proposed. 

The existing regulations for customs clearance, immigration, 
and public health clearance should undergo early revision 
and the greatest possible measure of simplification to meet 
the special problems of aircraft operation in international 
service. 

As a measure of immediate emergency, the present Air Mail 
Act (Public 308, 73rd Congress) should be amended so as 
to empower the Interstate Commerce Commission to revise 
existing air mail rates either upward or downward as the 
facts may warrant, and subject to such revision existing 
contracts should continue in force until such date as the 
commission hereinafter proposed, in the exercise of its full 
powers and duties, may prescribe. 

(30) As a measure of immediate emergency, the provisions of the 
present Air Mail Act (Public 308, 73rd Congress) regarding 
the designation of primary and secondary routes, and the 
prohibition of an air line from holding more than one 
primary and two secondary route contracts, should be 
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amended so as to postpone their effective date to January 1, 
1936. 


XII. Air Commerce Commission: 

(102) There should be created an air commerce commission, its 
members appointed by the President by and with the consent 
of the Senate for long terms. The commission so created 
should have broad supervisory and regulatory powers over 
civil aeronautics and particularly over domestic and foreign 
air transport. It should have all powers necessary to the 
attainment of its general supervisory and regulatory pur- 
poses, including the power to hold hearings and conduct 
investigations upon any subject pertaining to civil aeronau- 
tics. It should be subject to merger by executive order at 
any time with any other body of a similar nature having 
similar functions. 


V. LEGISLATIVE PRoposA.ts IN 1935, 


Federal Coordinator of Transportation: 


Late in January, 1935, the Third Report of the Federal Co- 
ordinator of Transportation was transmitted to Congress. The 
section pertaining to air carriers reads as follows: 


“In his Second Report, the Coordinator traced the development of com- 
mercial air transportation and discussed the organization and condition of 
the industry, and the character and extent of existing Federal and State 
regulation. This conclusion was reached: 


The need for added Federal regulation of air lines is sufficient to 
warrant definite recommendations in the form of a bill of proposed 
legislation at this time. Owing, however, to the fact that Congress has 
under consideration and doubtless shortly will enact measures intended 
to meet immediately urgent conditions, which measures may materially 
change the present set-up and the problems of the industry, it is deemed 
to be the sounder course to postpone for a time the formulation of 
specific legislative proposals. Developments in the ensuing months can 
be observed and their bearing on a program of permanent legislation 
determined. It is well, however, to record at this time the carefully 
considered belief that regulation, when undertaken, should be placed in 
the hands of the Interstate Commerce Commission. This agency could 
perform the work expertly and at small added cost. The addition of this 
function would represent a logical rounding out of the program of regu- 
lation of the several agencies of transportation which is recommended 
elsewhere in this report. 

“The essentials of such a program were indicated to be ‘the administra- 
tion of payments for the carriage of the mail, the administration of any sub- 
sidies which Congress may authorize in the future, and control of entrance 
into the industry and of extensions of lines.’ Control of accounting, capital- 
ization, and mergers or acquisitions was also referred to as likely to be neces- 
sary to secure effective results. Control of passenger and express rates was 
not considered necessary, at least for the time being. 

“As was anticipated, much has happened since these views were ex- 
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pressed. The Air Mail Act, 1934, authorizes the Postmaster General to 
award, on the basis of competitive bidding and subject to certain minimum 
rates of compensation, contracts for the transportation of air mail, and to 
extend, for a period not exceeding 9 months, the short-term emergency 
contracts let under competitive bidding. The Interstate Commerce Commis- 
sion is given certain duties in the fixing and determination of fair and reason- 
able rates of compensation for the transportation of air mail, and it has 
created a Bureau of Air Mail to aid in the performance of these duties. 
“The Air Mail Act also provided for the appointment of a Commission, 
known as the Federal Aviation Commission, to study the situation and report 
its recommendations ‘of a broad policy covering all phases of aviation, and 
the relations of the United States hereto.’ The creation of this Commission 
emphasizes the broad scope of the problems created by the rise of trans- 
portation by airplane. Regulation of commercial air transport as an economic 
enterprise is only one of these problems. Military aviation, the need for 
further promotion of safety, and the determination of proper relations be- 
tween the manufacturers and the operators of airplane equipment are some 
of the other large questions which fall within the scope of the inquiry. 
“The field of organized, commercial air transport is, however, a distinc- 
tive one and in it lie problems which permit of segregated treatment. In 
view of the creation of the Federal Aviation Commission and the special 
study which it has given to these questions, the Coordinator has not under- 
taken to arrive at conclusions and make recommendations on his own account. 
In the reorganization of the Interstate Commerce Commission hereinafter 
proposed, however, place is provided for the regulation of commercial air 
carriers, if it should be decided to assign this duty to the Commission.”38 


Federal Aviation Commission: 


A few days thereafter, on January 31, 1935, the Report of the 
Federal Aviation Commission was transmitted to Congress. The 
report, it will be remembered, included 102 recommendations cover- 
ing all phases of aviation. The entire civil aeronautics program 
of the commission (except for emergency problems of primary 
routes and increased rates of pay) was embodied in the provisions 
of the commission bill, introduced on the same day by Mr. Lea of 
California and known as H. R. 5174. 

The objectives of the bill, briefly stated, were as follows: 

(1) To create an independent administrative agency which should have 

broad supervisory and regulatory powers over 
(a) domestic and foreign air transport (including control of 
competition, service, air mail pay, other rates, and the 
awarding of subsidies), and 
(b) other phases of civil aeronautics (including all the activi- 
ties now carried on by the Air Regulation Division of 
the Bureau of Air Commerce) ; 





38. Report of the Federal Coordinator of Transportation, 1934, (74th Con- 
gress, Ist Session. House Doc. No. 89) pp. 18-19. Italics ours. 
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(2) To provide for the transfer or merger of such agency, by Executive 
Order, to or with any other administrative agency established to 
control all forms of transportation—when and if such transfer 
should be deemed desirable (but supposedly not until the im- 
mediately pressing problems of aviation had been met and the 
industry had come nearer to position of economic maturity) ; 


(3) To amend the Air Commerce Act of 1926 so as to modernize its 
provisions (in keeping with current practices and desires of the 
Bureau of Air Commerce); and 

(4) To codify into one act the essential provisions relative to civil 
aeronautics and to repeal any conflicting laws. 


The bill consisted, therefore, of three sorts of provisions: (1) 
new provisions describing the organization and authority of the 
proposed commission—which provisions were taken over or adapted 
from the standard provisions of the Interstate Commerce Act and 
Communications Act, (2) new provisions representing the prac- 
tices of the present Bureau of Air Commerce for which no suffi- 
ciently express authority was given in the 1926 Act (or 1934 amend- 
ments), but which require legislative expression, and (3) provisions 
reproducing the language of the 1926 Act, all of which (so far 
as not obsolete) were included.*® 

It will be noticed that. in answer to an almost unanimous 
recommendation on the part of aviation experts who testified before 
it, the commission proposed the setting up of an independent admin- 
istrative body to control all phases of aeronautics—with the expec- 
tation that, eventually, such body might be merged into a larger 
and more comprehensive transportation board (such as an enlarged 
[4.4,3. 

Relative to this fundamental commission proposal, the Presi- 
dent, in his letter of transmittal, said: 

“The Commission further recommends the creation of a temporary Air 
Commerce Commission. In this recommendation I am unable to concur. 
I believe that we should avoid the multiplication of separate regulatory 
agencies in the field of transportation. Therefore in the interim before a 
permanent consolidated agency is created or designated over transportation 
as a whole, a division of the Interstate Commerce Commission can well 
serve the needs of air transportation. In the granting of powers and duties 
by the Congress orderly government calls for the administration of executive 
functions by those administrative departments or agencies which have func- 
tioned satisfactorily in the past and, on the other hand, calls for the vesting 
of judicial functions in agencies already accustomed to such powers. It is 





39. For a full summary, see Wigmore and Fagg, ‘An Explanation of the 
Lea Bill,” 6 JOURNAL OF AIR LAW 184 (1935). The complete commission bill 
appears at p. 219 of the same issue. 
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this principle that should be followed in all of the various aspects of trans- 
portation legislation.” 


With this expression of views, the matter rested. The Fed- 
eral Aviation Commission disbanded, its report was filed for refer- 
ence, and the Lea Bill remained in committee. 


The McCarran Proposals: 


On January 21, 1935, Senator McCarran, who had closely fol- 
lowed the work of the Federal Aviation Commission, introduced 
a bill (S. 1332) to provide for the promotion and control of all 
phases of civil aeronautics under the direction of a “Civil Aero- 
nautics Commission.” Fully aware of the strong demand for an 
independent regulatory body, he made adequate provision therefor 
in his bill. 

Following the presentation of their report, the members of 
the Federal Aviation Commission returned to their homes—as no 
provision had been made for their continuance as a body after 
February first. On the other hand, Senator McCarran immediately 
sought to amend his bill to meet more clearly the suggestions of 
policy enunciated by President Roosevelt in the above-mentioned 
letter of transmittal. Accordingly, he introduced S. 3027 May 13 
(calendar day, June 10), 1935. After further study and considera- 
tion of S. 3027, he proposed an amendment May 13 (calendar day, 
July 10), 1935. Hearings were held by the Senate Subcommittee 
of the Committee on Interstate Commerce and certain amendments 
were proposed and adopted by the committee. The bill was re- 
introduced and became S. 3420 July 29 (calendar day, August 15) 
1935. 

The basic feature of the revised McCarran proposal was to 
place all regulatory authority in the Interstate Commerce Com- 
mission. It not only included air carriers but airport operators as 
well, and was so drafted as to become Part IV of the Interstate 
Commerce Act under the title, The “Air Transport Act of 1935.” 

It is not the writer’s purpose to review all of the testimony 
presented at the Senate Subcommittee hearings of July 29th, July 
30th, July 31st, and August 6th. Instead, he desires only to indi- 
cate the fundamental differences of opinion that had developed 
by mid-summer. Since no final action was taken on S. 3420 by 
the 74th Congress, the subject matter of these debates is still of 
consequence. To understand the issues, we must remember that 
the air mail operators were entirely dissatisfied with the Air Mail 
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Act of 1934, and that the Amendment (H. R. 6511) was not ap- 
proved until August 14, 1935, after these hearings were concluded. 

Senator McCarran’s compromise with desire and practicality, 
at the opening of the hearings, is manifested by the following 
statement : 


“The Committee will recall that during the Seventy-third Congress I 
introduced a bill passed upon the same subject. At that time I believed and 
I still believe that, which is my individual belief, it would have been better 
to have an independent commission to deal with air transportation. However, 
the President has taken the view that it should come under the Interstate 
Commerce Commission, and while we may not agree entirely, perhaps it 
would be best to try that out . . . .”40 


The Senator relied not only on the word of the President as 
of January 31st, but also upon a later message of June 7th wherein 
the President recommended the extension of the Emergency Rail- 
road Transportation Act and discussed aviation as follows: 


“I have already recommended to the Congress my views with regard 
to the relations that should exist between the Federal Government and air 
carriers. Legislation has been introduced for the purpose of carrying out 
these recommendations. I am in general accord with the substance of this 
legislation although I still maintain, as I indicated in my message on that 
subject, that a separate commission need not be established to effectuate the 
purposes of such legislation. Air transportation should be brought into a 
proper relation to other forms of transportation by subjecting it to regulation 
by the same agency.” 

“It is my hope that the Interstate Commerce Commission may, with the 
addition of the new duties that I have indicated, ultimately become a Federal 
Transportation Commission with comprehensive powers. It has been my 
intention to recommend this strongly to this session of the Congress, but 
the time remaining seems to preclude the discussions necessary for such 
changes. Such a reorganization should not be delayed, however, beyond the 
second session of the Seventy-Fourth Congress.”41 


Testimony favorable to the McCarran proposal, as revised, 
was quickly introduced into the record. A letter from Mr. Mc- 
Manamy, Chairman of the Legislative Committee of the Interstate 
Commerce Commission, written July 26, 1935, was introduced— 
part of which reads as follows: 

“Subject to the above corrections it is believed that the amended bill 


will promote the orderly and safe development of air transportation with due 
regard to the interests of the Government, the public, and the operators.”42 





40. Hearings before a Subcommittee of the Committee on Interstate Com- 
merce of the United States Senate (74th Congress, ist Session) on S. 3027, 
Italics ours. 
Hearings, p. 22. Italics ours. 
Hearings, p. 15. 
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In an earlier letter of July 19th, Mr. McManamy had set forth 
the general position of the Interstate Commerce Commission in a 
more comprehensive statement, part of which is here repeated: 


“Domestic air transport had its origin in a desire of the Federal Govern- 
ment to create a superior means of handling the mails and the development 
of the service is the direct outgrowth of pioneering efforts on the part of the 
Government itself in originating night-flying and ground aids to navigation 
which made possible the first transcontinental air-mail route in this country. 

“When the Government had accomplished its original purposes of demon- 
strating the practicability of commercial flying, it turned over the air-mail 
transportation to private contractors. As a further means of perfecting the 
service, the Government later encouraged these contractors to provide pas- 
senger and express transportation with the expectation that eventually the 
cost to the Government of transporting the mails could be reduced to a 
nominal figure. Incidentally, it was thought the establishment of a network 
of air lines staffed with experienced personnel would serve as an adjunct 
to national defense. 

“Under this policy, the services of these contractors have gradually ex- 
panded until now they have in fact acquired the status of carriers, rather than 
primarily that of mere contractors for air mail. They now transport pas- 
sengers and express under published tariff rates, have entered into interline 
agreements, both between themselves and with other forms of transport, 
have established consolidated ticket offices, and, in one instance, three rail- 
roads are actively participating in the development of air transportation serv- 
ice for passenger and express. 

“Today, practically all domestic transport service is rendered by mail 
contractors.” 

“Although there has been a transition in the nature of the services 
rendered by air carriers, their services are still controlled by contract. The 
Air Mail Act of 1934 provides some degree of regulatory control over the 
services and charges, not only for mail, but indirectly to some extent over 
passenger and express traffic as well. There is thus the anomaly of carrier 
services being performed, and regulated to a certain extent, under contract. 
The pending amendments to the Air Mail Act of 1934 would amplify some- 
what the present form of regulation, but would not change the method under 
which the service is being conducted, and would perpetuate the contract basis 
of mail payments. 

“There is no doubt that mail compensation still has an important bearing 
upon air transportation in this country, and that nevertheless many of the 
carriers are still operating at deficits. Neither of these facts, of course, alters 
their status as carriers, but the fact that their operations are authorized and 
conducted largely—in some cases, entirely—with reference to the mail serv- 
ice, precludes full application of the principles usually attending regulation of 
carrier services. At present the service is regulated solely with regard to 
the dispatch of the mail, rather than the public convenience and necessity. 
Termini of, intermediate stops on, and the frequency of schedules over the 
routes are decided largely with reference to the desire for mail service, and 
not with relation to natural traffic flows. Mail loads bear no relation to 
passenger or express loads, notwithstanding the inflexible limits of the 
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maximum load capacity of airplanes, with the result that in some instances 
there is serious interference with the development of passenger and express 
business. The present method of conducting the service makes difficult the 
task of administering what little regulation thereof as a carrier is provided 
in the present law. The situation cannot be otherwise so long as mail trans- 
portation constitutes the predominating and controlling motive and influence 
of the service. 

“Considering the large sums of money and extensive time and effort 
which the Government has already contributed to the development and safe 
operation of air transportation, together with the encouragement it has given 
private enterprise to enter the field of carrier service by air, it would seem 
logical that if further development of the service is desired, such develop- 
ment should be carried forward under such regulation as it would eventually 
receive and which at the same time would give adequate consideration to 
all phases of the business, instead of exclusively to one. Development in 
this manner would be more orderly and more in harmony with that of other 
forms of transportation. 

“Assuming that it is the intention to give recognition to the carrier status 
of the air-transport industry, the amendment seems well designed and suited 
to meet its objectives, except that minor corrections should be made . . . .”48 


On August 6th, the Federal Coordinator of Transportation, 
Mr. Eastman, appeared before the Senate Subcommittee and testi- 
fied as follows: 


“T have the view that it is desirable one commission should control all 
forms of transportation rather than that the subject should be divided up 
among a number of special commissions, because I think we have got to 
consider transportation more and more from the general standpoint, with the 
view of securing a transportation system made up of all those parts which 
will operate together in the most efficient way, with all transportation agen- 
cies interlocking and interrelated to a very considerable extent. I think 
that is more true of the other forms of transportation perhaps than it is of 
air transportation. Nevertheless, I think there is an interrelation between 
air transportation and the other forms of transportation. 

“From that point of view I am in favor of legislation which will provide 
for supervision of this subject by the Interstate Commerce Commission, and 
[ think the Commission can handle it.’44 


Senator McCarran introduced a letter from Chairman Clark 
Howell (of the Federal Aviation Commission) written on Feb- 
ruary 25, 1935, in which Mr. Howell stated: 


“Permit me, however, to take this opportunity to put myself on record 
as being in favor of complete regulation of all forms of transportation by 
the Federal Interstate Commerce Commission—water, air, highway, and 
railroad.’’45 





43. Hearings, pp. 15-17. Italics ours. 
44. Hearings, p. 107. Italics ours. 
45. Hearings, p. 114. 
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The Senator claimed that 87.59% of the witnesses who ap- 
peared at the hearing, testified in favor of his bill.4® Mr. Edward 
G. Hamilton, representing the Air Line Pilots Association, said: 


“We have always been in favor of the regulation of our industry by 
the Interstate Commerce Commission . . . .”47 


Mr. Edward V. Rickenbacker, General Manager of Eastern 
Air Lines and Vice-President of North American Aviation, said: 


“In principle the bill is very sound.”48 


Mr. Jack Frye, President of Transcontinental & Western Air, 
Inc., said: 


“We believe that placing the business under this jurisdiction of the Inter- 
state Commerce Commission is a sound thing, if done soundly.”’4® 


Mr. C. R. Smith, President of American Airlines, Inc., stated: 


“T think that this bill fulfills one of the objects for which we are all 
working. I think it is constructive and can be made into very good perma- 
nent legislation.” 

“We very badly need some relief legislation and J think that perhaps 
this job could be divided into two parts, if you will permit my suggestion. 
First, the passage of relief legislation, and second, the passage of a bill which 
we hope will be permanent for many years.”5° 


Mr. William J. Denning, representing Braniff Airways, Wy- 
oming Air Service, Hanford Air Lines, and Varney Air Transport 
Co., stated: 


“This bill seems to be very constructive, and with some additions . 
I think it would be an ideal bill.”5! 


Mr. Karl H. Mueller, representing Bowen Airlines, Inc., said: 


“I may say that the principles of this bill are the very things that we 
have been looking for during that entire period of time. . . . We are 
for the bill whole-heartedly.’’52 


Except for the suggestion of President C. R. Smith, on July 
30th, that there were /wo distinct jobs to recognize (relief legisla- 
tion and permanent legislation) there seemed to be no break in the 
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favorable testimony until the hearings on July 31st, when Mr. 
Carleton Putnam, l’resident of Chicago & Southern Air Lines, Inc., 
suggested an amendment to provide for greater security to the 
operators. That suggestion is an important one to note, for within 
a few days it came to dominate the situation at the hearings. Mr. 


Putnam said: 


“We feel that our security is a vital matter in all plans starting even 
from today in the matter of future development and financing, and that any 
delays which would result from making applications, holding hearings, and 
all that would be seriously detrimental to our position as small companies, 
because our entrenchment along our routes is not as complete, and there is a 
general psychology here of uncertainty and insecurity which I think should be 
terminated as rapidly as possible.”5* 


Three very interesting letters are attached to the record of 
July 31st. The first from Postmaster General Farley, is dated 
July 11, 1935, and reads, in part, as follows: 


“This Department has consistently maintained the position that the air- 
transport industry was not sufficiently well established to warrant its being 
regulated in the same manner as railroads have been regulated. 

“Air transport lines now depend on their air-mail contracts with the 
Government for their support, and the Post Office Department has super- 
vision and control over the schedules of these lines. These schedules are 
fixed by the Department after a most careful survey of the mail service 
and also the traveling public. The Department is of the opinion that this 
control should not be taken away from it so long as the planes are used 
for the transportation of mail. 

“The rates of the air-mail carriers are now being fixed by the Interstate 
Commerce Commission under the Air Mail Act of 1934, and the powers of 
the Commission are greatly broadened by the bills now pending in the House 
and in the Senate. These bills both contain provisions allowing the Interstate 
Commerce Commission to raise, as well as lower, rates from time to time 
to meet the needs of the air transport lines for efficient operation and main- 
tenance and reasonable expansion in the service. Therefore, the bill would 
add nothing new of any value in this respect. 

“For the reasons stated, the Department does not at this time favor 


the enactment of the bill.’”54 


The other two letters supplement the testimony of Mr. C. R. 
Smith and Mr. Carleton Putnam. Whatever doubts (as to the 
security of the airlines) may have existed previously, it is clear 
that they had assumed considerable proportions by the time these 
letters were written. A possible choice between frying pan and 
fire was resolved in favor of the former. Said Mr. Smith: 





53. Hearings, pp. 57-58. 
54. Hearings, pp. 89-90. Italics ours. 
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“A detailed study of the provisions of S. 3027 would indicate that the 
passage of this measure would serve to end the existing system of air-mail 
contracts between the carriers and the Post Office Department. Just what 
the carriers could expect in lieu of these contracts is not clear to us.” 

“We entered into contracts with the Post Office Department for the 
carriage of air mail which have resulted in enormous operating losses. 
These contracts were entered into because we were forced to stay in this 
business by our stockholders over a period of years. We believed that if 
we operated with efficiency and accomplished our job of transporting air 
mail, passengers, and express to the satisfaction of our customers and of the 
United States Government that we could reasonably expect a continuation 
of our contracts at a rate which would permit us to ‘break even’ and later 
earn a reasonable return on our investment. The assurance that this could 
be expected has been our incentive to stay in this business, even though our 
continued operation has resulted in monthly operating losses ranging from 
$50,000 or $250,000 a month. 

“We fear that the passage of S. 3027 in its present form would effect 
air-mail contract cancellation by legislation. We feel that we have no assur- 
ance that we would be given rights, franchises, or permits under the operation 
of S. 3027 to offset the loss we would suffer by reason of cancellation of 
air-mail contracts by this legislation. 

“The air-transport industry has experienced a period of discouraging 
uncertainty during the past 15 months. It has been impossible for us to chart 
the course of our business or to make plans for the future with any certainty 
of realization. 

“We must have new capital in our company before another year in order 
to provide replacement flying equipment for some of our routes. Legislation 
is now pending in both houses of the Congress which would permit the ad- 
justment of rates for the carriage of air mail to those rates already recom- 
mended by the Interstate Commerce Commission. We believe that the pas- 
sage of that legislation will go far toward stabilizing the business and that 
its passage would permit the air transport companies to obtain needed addi- 
tional capital. 

“We have no objection to reasonable regulation by the Interstate Com- 
merce Commission, but we do believe that legislation which would cancel 
existing air-mail contracts would create confusion and uncertainty in the 
industry and would retard the constructive development of the business for 
a long period of time.”55 


Mr. Putnam supported this viewpoint, as follows: 


“After attending the hearings on this bill, giving it further study and 
conferring with various Government officials upon its clauses, Chicago & 
Southern Air Lines feels unable to lend the measure its support unless full 
agreement with the Post Office Department has been reached.” 

“Secondly, my company believes that a bill which does away with the 
contract basis for fixing mail rates and turns control over to the Interstate 
Commerce Commission:in such wide and sweeping terms should have the 
most careful scrutiny of the Department in whose hands all the legal and 
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other details of the air mail system have from the beginning rested. Every 
small independent company is dependent for its future financing and general 
security upon the air. No bill which leaves these matters in uncertainty or 
fails to meet the legal requirements of the Post Office Department in the 
specification of details, and which at the same time completely wipes out the 
existing system including all present contracts, can be regarded as anything 
but dangerous from the viewpoint of the new lines.” 

“We vigorously urge the immediate passage of H. R. 6511 as a pre- 
liminary to a more thorough consideration of permanent legislation.”5® 


There is much sense in the recommendations of these airline 
officials. When they testified before the Federal Aviation Commis- 
sion, the hostility of the Post Office Department to any administra- ° 
tive change was not known and not seriously anticipated. It was 
now a recognized fact, and the airlines saw little reason to engage 
in any further argument as to administrative policy. To them, their 
own security was quite naturally of prime importance. As Mr. 
Smith had said, the problem was divided into two parts: (1) 
immediate, and (2) permanent, legislative proposals. If, therefore, 
the Post Office Department (for whatever reason) offered a reason- 
able amendment to the Air Mail Act of 1934 (in the form of 
H. R. 6511), it might be more expedient to accept its benefit for 
the immediate future and let the Interstate Commerce Commission 
and the Post Office Department argue the matter of permanent 
policy, without participation by the air mail operators. If these 
operators were not to gain all they wanted as to permanent control, 
at least they would conserve what they then had. The shift of 
front, on the part of some of the operators, seems to have been 
recognized by Post Office officials before Senator McCarran was 
aware of his loss of support.®’ 

There is no need to detail the testimony of the Post Office 
representatives who appeared at the hearings for they merely 
relied upon the splendid record of the Department in the past and 
stated that “until the government subsidy to air transport has 
ceased, it will not be proper” to put civil air transportation under 





56. Hearings, pp. 93. Italics ours. 
57. Mr. Branch. Let me say that I have had Mr. Smith, President of the 


American Airlines, to come to see me, and that he indicated he did not agree 
with this bill. And I think I could name half a dozen more of them 

Senator McCarran. Well, I will say that Mr. C. R. Smith, President of the 
American Airlines, Inc., appeared here before this subcommittee, and that he 
Ph age one of 87.59 per cent of those who testified for and on behalf of 
this bill 

Mr. Branch. Have you Mr. Smith's letter that he wrote your committee a 
few days ago? 

Senator McCarran. I have not the letter. It may be in the possession of 
the subcommittee. 

Mr. Branch. It might be interesting to read that letter. I think perhaps 
you will find he does not agree with you like you think he does. (Hearings, 
p. 112. Italics ours.) 
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the Interstate Commerce Cimmission.*® The “Memorandum to 
the Solicitor,” prepared by Mr. Cisler on August 1st, summarizes 
the position of the Department as to the McCarran bill in a very 
able way: 

“It is understood that among the things urged as the reason for the 
passage of this bill is the fact that air transportation is now designed pri- 
marily for mail rather than for passengers. It is true that the growth of the 
industry has been based on the transportation of mail. It is equally true, 
however, that in developing the present air mail system the Post Office De- 
partment has recognized the necessity for the encouragement of passenger 
business. The results prove that passenger business has been encouraged. 
For the last 4 consecutive months, passenger records have successively broken 
all existing records for passenger miles traveled. 

“It has been charged that the Post Office Department arbitrarily makes 
schedules without regard to passenger business. This is not true. Insofar 
as possible, we approve schedules submitted by the carriers, which schedules 
are primarily designed from a passenger carrying standpoint. Necessarily we 
must provide some time for the distribution of mail and no matter what 
agency makes the schedules, if mail is to be carried such provision must be 
made if the system is to be worth while from a mail standpoint. Chaotic 
conditions and inexcusable delays to mail would result if schedules were 
prepared without giving due regard to the handling of the mail. 

“That this can be done with due regard to passenger traffic is proven 
by the fast schedules which are now in effect. Jt is necessary, however, 
in preparing such schedules that persons familiar with postal problems ap- 
prove them. It is believed that no agency of the Government is in a better 
position to prepare and approve schedules which would be most advantageous 
to the Government than is the Post Office Department. As has been stated, 
the Department insofar as possible approves schedules advantageous for 
passenger travel. The connections which we insist upon for mail are also 
good for passengers. It must be remembered that in the few instances where 
we must insist on advantageous schedules and connections for mail that 
even if there is some slight inconvenience for passengers the Air Mail Service 
is of primary importance, for, after all, the mail service is for the millions 
of people who comprise the population of this country, and it is the mail 
service that has paid the bills for the comparatively small number of people 
who travel on the air lines. [ith another agency of the Government making 
schedules, it might be necessary for the Post Office Depariment to discontinue 
the use of certain trips or routes which would be of no value because of the 
poor schedules and connections. We have examples in our railroad sched- 
ules today where we have found ihat it was of advantage to the public to 
discontinue the railroad service in favor of the star route truck service which 
offered better schedules. I am attaching copy of Postal Bulletin showing a 
few sample schedules. A complete sct of schedules is available if necessary. 

“It has been argued that many of the routes established by the Post Office 





58. See the forceful statements of Harllee Branch, Second Assistant Post- 
master General; Karl A. Crowley, Solicitor, Post Office Department; and S. A. 
Cisler, General Superintendent Division of Air and Railway Mail Service, Post 
Office Department. Hearings, pp. 108-127. 
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Department could be eliminated and that the money that is spent on some of 
the smaller routes should be concentrated to develop large trunk lines. The 
Post Office Department feels that justice demands that every part of the 
country share the Air Mail Service, and the system has been laid out with 
that in mind. The development of the Service is further ample proof that a 
sound system has been built. A route that is a good mail route is likewise 
a good passenger route, considering the potential traffic. In organizing the 
routes, the Post Office Department has followed certain natural trade courses, 
providing for a fast flow of mail between the larger centers of population, 
with a few feeder routes to give service to those States which are justly 
entitled to some share of the Air Mail Service. Certain technical problems 
present themselves in establishing a route. The agency which is charged with 
the duty of prescribing air-mail routes must have some knowledge of postal 
problems which will be encountered. For instance, it must be kept in mind 
that in the event of cancelation mails must be trained, and it is necessary that 
an air-mail route be established along certain points which will allow the 
most advantageous training of the mail. It is obvious, however, that what 
would be advantageous in expediting the mail would also be advantageous in 
expediting a passenger. No other agency of the Government understands the 
problems of mail handling as does the Post Office Department. 

“I am attaching hereto tables which show that mail is constantly in- 
creasing under the present system. October 1934 broke the existing records; 
December broke that record; March again broke the record, when, for the 
first time in history, the poundage dispatched over various routes was over a 
million pounds; and successively since March, April, May, and June dispatches 
have been over one million pounds. As mail has increased, express is also 
increasing. The same is true of passenger travel. In March of this year the 
revenues were three times the revenues of any previous March. Passenger 
miles in March, April, May, and June have successively broken all previous 
records by a substantial margin. Practically every major route in the country 
within the past year has placed into service improved passenger equipment. 
Within the last year the Bureau of Air Commerce has cooperated with the 
Post Office Department in every way by providing airways with the most 
modern facilities. With such a state of improvement in ‘mail, passengers, and 
express business and improvements in airways, airports, airplanes, and safety 
instruments, it would appear that the present plan of organization should be 
continued; that is, that the Post Office Department will prescribe the routes 
and schedules; the Bureau of Air Commerce supervise the airways, planes, 
and safety features; and the Interstate Commerce Commission prescribe the 
rates,”59 


A long and carefully prepared letter from Secretary of Com- 
merce Daniel C. Roper evidenced a willingness to consider innova- 
tions, but urged the Senate subcommittee to proceed with the utmost 
caution : 


“Might we suggest, therefore, that your committee consider very care- 
fully all of the elements involved in effecting an immediate transfer of avia- 
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tion control to the Interstate Commerce Commission, or any other body with- 
out extensive aviation background, which is not completely set up at this time 
to administer the affairs of the air transportation industry. While we see no 
objection to transferring to the Interstate Commerce Commission matters of 
a judicial or a quasi-judicial nature, pertaining to air transport, we believe 
that a further study by your committee will reveal certain aspects of admin- 
istrative problems not now evident and will serve to more clearly define those 
administrative features which have already presented themselves. IV’e there- 
fore suggest a most careful and thorough study of these factors before pro- 
ceeding with such comprehensivev legislation as is proposed in S. 3027, 


The revised McCarran bill was favorably reported to the Sen- 
ate by its interstate commerce committee and passage of the bill 
at the first session of the 74th Congress was urged. Congress did 
not so act during that first session. 


VI. Arr Mart LAaw—As AMENDED IN 1935. 


On February 21, 1935, a second amendment of Section 15 of 
the Air Mail Act was approved so as to extend the primary route 
prohibition date to April 1, 1936.1. This was enacted to relieve 
from a difficult situation until a more permanent system could be 
developed. 

However, the situation was by no means satisfactory to the 
operators and, when new legislative proposals were made to take 
the matter out of the hands of the Post Office (such as the Mc- 
Carran bill), department officials became increasingly interested in 
patching up the 1934 act in order to relieve the immediate tension 
and perhaps forestall any permanent legislation removing control 
from the Post Office. Approval followed close on the heels of the 
Senate Subcommittee hearings referred to and, on August 14, 1935, 
several important changes were effected.™ 


The important changes are as follows: 


(1) Contracts—could now be awarded for initial periods of three years 
(instead of for one year).68 

(2) Route extensions—could be made on condition that all extensions in 
effect at one time on any route should not exceed 250 miles and payments be 
not in excess of the rate per mile fixed for the service thus extended.* 
(Former extensions limited to 100 miles). 





60. Hearings, p. 127. Italics ours. 
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(3) Primary routes—the basis of selection was considerably broadened 
and the coastal routes could be regarded as other than primary routes.® 

(4) Aggregate mileage—raised to 32,000 miles (instead of 29,000 for 
route mileage, and total airplane-miles paid for raised to 45 million (from 
40 million) ). New regulatory powers over schedules and pay bases added.*® 

(5) Rate review—by I. C. C. now restricted to determination of fair 
and reasonable rates of compensation within the limitations of this Act [pre- 
sumably 3 (a)]. Commission authority to cover not only each route but also 
over each section thereof covered by a separate contract. 

(6) Examination of airline records—annually by I. C. C. to be assured 
that no unreasonable profit is being derived. This section very materially 
enlarged to increase the scope of the I. C. C. audit.68 

(7) Continuation of contracts—terms of continuation changed slightly 
to differentiate between dates of letting of contracts and to restrict slightly 
the authority of the I. C. C.69 

(8) Basis of rate determination—enlarged by adding new directions to 
I. C. C. as to the disregarding of airline losses resulting from non-mail 
schedules. The burden of establishing the insufficiency of compensation placed 
on the carrier.7° 

(9) Report of free transportation—new paragraph added to provide for 
furnishing data as to passes granted.7! 

(10) Salary limit—of $17,500 stated to refer to total compensation— 
from whatever source derived.?2 

(11) Auditing of Accounts—section altered to increase power of Post 
Office over the keeping of books by the contractors.7% 

(12) Labor conditions—to be governed by decisions of the National 
Labor Board, or its successor in authority.*4 

(13) Restriction as to contract awards—this section has been completely 
rewritten and enlarged. No person holding one primary route contract may 
receive another, although he may receive contracts for not more than 3 other 
routes. Parallel routes may not be merged or be entered into common con- 
trol agreements. Off-line competition, other than that maintained on and 
prior to July 1, 1935, prohibited. I. C. C. authorized to consider unfair prac- 
tices of air-mail contractors.*5 


Congressman Mead, chairman of the House committee on Post 
Office and Post Roads, made the following statement by way of 
explaining the essential features of the amendments of 1935: 


“The prime purpose of this bill is to amend existing law so as to enable 
the Interstate Commerce Commission to increase, as well as decrease, the 
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rate of payment for the carriers of air mail. Under existing law the Inter- 
state Commerce Commission may revise rates, but in no case in excess of the 
bid rate. Under this bill the Interstate Commerce Commission may revise 
rates in excess of the bid rates but not in excess of the basic rates contained 
in the law. The basic rates contained in the law permit a maximum rate of 
not to exceed 3314 cents per mile for loads not in excess of 300 pounds. 

“In practical application this will permit the Interstate Commerce Com- 
mission to disregard the bids submitted over a year ago by the contractors 
and give them a fair and reasonable rate, but not in excess of 33% cents 
per mile. This was the prime reason for the legislation. After it left the 
House there was a demand that we liberalize certain features of the bill, par- 
ticularly the feature with respect to off-line flying, and the House conferees 
agreed to a liberalization of that feature of the bill so that off-line flying will 
now be permitted to such a degree as was in operation prior to June 30 last, 
and the Interstate Commerce Commission will not only have authority to pass 
on off-line flying such as was in existence prior to June 30 last, but they will 
also have authority to consider increasing off-line flying as well as restricting 
or eliminating it. 

“So the bill, as it comes back to the House, is more liberal from this 
standpoint than it was when it left the House. Ina word, it permits the Inter- 
state Commerce Commission to exercise more control over air mail, to increase 
rates within certain limitations, and to make such other adjustments and 
regulations as the bill provides.” 


VII. Sarety INVESTIGATIONS, 1935-36. 


Prior to the Senate Subcommittee hearings on the McCarran 
bill and prior to the passage of the amendments of the Air Mail 
Act, an airline disaster in Missouri prompted the introduction of a 
Senate Resolution on May 13, 1935, which may have far-reaching 
effect and which reads as follows: 


“Whereas an airpline owned by Transcontinental Western Air, Incor- 
porated, while engaged in interstate air commerce was wrecked near Macon, 
in the State of Missouri, on the 6th day of May, 1935, resulting in the death 
of five persons, among whom was an honored member of this body, Honor- 
able Bronson M. Cutting; and 

“Whereas it is imperative that life and property transported through inter- 
state air commerce should be accorded the greatest degree of safety obtain- 
able through the use of every reasonable safeguard; and 

“Whereas it is essential, in order to protect life and property in trans- 
portation through the air, that a thorough and searching inquiry should be 
made into the causes of the wreck referred to and into the efforts, if any, for 
the prevention of accidents of like character, and the safeguards, if any, pro- 
vided both by the companies engaged in interstate air commerce and the pre- 
cautions and safeguards, if any, required by governmental agencies; and 

“Whereas such investigation and the knowledge to be derived therefrom 
are necessary to enable the Congress to adopt legislation for the protection of 
life and property by air transportation: Therefore be it 





NATIONAL TRANSPORTATION POLICY 199 


“Resolved, That the Committee on Commerce, or a subcommittee thereof, 
be, and it is hereby, authorized and directed to investigate fully and thor- 
oughly the said wreck of the airplane owned by Transcontinental Western 
Air, Incorporated, which occurred on the 6th day of May, 1935, near Macon, 
in the State of Missouri, and any other accidents or wrecks of airplanes 
engaged in interstate air commerce in which lives have been lost; and to in- 
vestigate fully and thoroughly interstate air commerce, the precautions and 
safeguards provided therein, both by those engaged in such interstate air 
transportation and by officials or departments of the United States Govern- 
ment; and to investigate fully and thoroughly the activities of those entrusted 
by the Government with the protection of property and life by air transporta- 
tion, and the degree, adequacy, and efficiency of supervision by any agency 
of Government including inspection and frequency thereof, and to take testi- 
mony in all aspects in relation to any of the matters herein indicated and in 
relation to any subject related thereto: Be it further 

“Resolved, That the said Committee on Commerce, or the subcommittee 
thereof appointed for the purpose, shall determine what legislation, if any, 
shall be adopted in the interest of safety of life and property transported in 
interstate air commerce, and what legislation, if any, shall be adopted to pre- 
vent accidents in the air and to provide appropriate safeguards for their pre- 
vention: And be it further 

“Resolved, That for the purposes of this resolution, such committee, or 
any duly authorized subcommittee thereof, is authorized to hold hearings, sit, 
and act at such times and places during the sessions or recesses of the Senate 
during the Seventy-fourth and succeeding Congresses, until a final report is 
submitted; to employ such counsel, experts, clerical, stenographic, and other 
assistance, and to require, by subpena or otherwise, the attendance of wit- 
nesses, the production of books, papers, and documents, to administer oaths, 
take testimony, and make such expenditures as it deems advisable. The cost 
of stenographic services to report such hearings shall not be in excess of 25 
cents per hundred words. The expeness of such committee not to exceed the 
sum of $10,000, shall be paid from the contingent fund of the Senate upon 
vouchers approved by the chairman.”76 


Shortly after the middle of August, Chairman Mead, of the 
House committee on post office and post roads, proposed an in- 
vestigation of air mail transport operations with respect to safety 
and with respect to the method or methods adopted by the Com- 
mission in fixing rates of compensation for transportation of mail 


by air.”7 

These committees are now at work and, while some hearings have 
been held, it is entirely too early to attempt any opinion as to the 
nature of their final recommendations. The excellent work done by 
these, and other, Congressional committees would indicate the de- 
sirability of having standing committees on civil aviation in both 





76. S. R. 146 (74th Congress, 1st Session). 
77. H. R. 324 (74th Congress, 1st Session). 
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houses of Congress. The gains made possible by experience could 
thus be preserved. 


VIII. SumMMary AND CONCLUSION. 


The complete transportation story is, of course, too long to 
tell within the compass of a single article. The present attempt, 
therefore, has been directed only to a sketch of those essential 
elements which have (or might have) received weight in the for- 
mulation of a national air transportation policy. 

The writer has not thought it desirable to review again the 
lengthy arguments, so ably advanced by the Federal Aviation Com- 
mission, in favor of an independent air commerce commission. If 
we obtain an enlargement of the present Interstate Commerce 
Commission, along the lines proposed by the Coordinator, and if 
aviation interests are properly provided for under such an expan- 
sion by commissioners experienced in air transport problems, then 
perhaps a separate aviation body will not be necessary or prac- 
ticable. If the plans of the Coordinator fail to receive consideration 
within a reasonable period, then all the arguments set forth by the 
Federal Aviation Commission may be presented with even greater 
forcefulness. Some day it will be realized that the report of that 


commission represents a storehouse of valuable aviation informa- 
tion, and, when that time comes, it will be removed from the Con- 
gressional shelf and put to its intended use. 

Confining our attention now only to the transport side of avia- 
tion (and leaving the tremendous fields of non-scheduled transport 
and private flying completely untouched), the summary may be 
presented briefly perhaps as follows: 


The Expert Recommendations: 


lst FepERAL AVIATION COMMISSION REPRESENTATIVE: “Aviation, like the 
merchant marine, has outgrown the Post Office.”7§ 

2np FEDERAL AVIATION COMMISSION REPRESENTATIVE: “Permit me, how- 
ever, to take this opportunity to put myself on record as being in 
favor of the complete regulation of all forms of transportation by 
the Federal Interstate Commerce Commission.”79 

SENATE SUBCOMMITTEE ExPERT: “From a governmental point of view, 
every bureau in the Government has its fingers in the aviation pie.”8° 

Air Line Pitot: “We believe that this important regulation (safety) 





78. Edward P. Warner, Vice-Chairman, U. S. Air Services, March, 1936, 


79. Clark Howell, Chairman. Hearings, p. 114. 
Carl Dolan. Hearings, p. 79. 
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should be turned over to the Interstate Commerce Commission”®! 
(and so taken away from the Department of Commerce). 

Arr Line Executive: “We believe that placing this business under the 
jurisdiction of the Interstate Commerce Commission is a sound 
thing. . . .”82 


The Conflict of Authority: 


Tue Present: “Air transportation should be brought into a proper 
relation to other forms of transportation by subjecting it to regula- 
tion by the same agency. . . . Such a reorganization should not be 
delayed, however, beyond the second session of the Seventy-fourth 
Congress.”83 

I. C. C. Representative: “I am in favor of legislation which will pro- 
vide for supervision of this subject by the Interstate Commerce 
Commission, and I think the Commission can handle it.”84 

Post Orrice DEPARTMENT: “The Department is of the opinion that this 
control should not be taken away from it... .”85 

DEPARTMENT OF COMMERCE: “We suggest a more careful and thorough 
study . . . before proceeding with such comprehensive legislation. 

Aviation is in such a formative state and its problems are so 
complex, and changing with great rapidity, that I am sure 
further . . . effort will be productive of highly gratifying results.”8¢ 


The Dilemma: 


Air Line Executive: “We feel that our security is a vital matter in all 
plans.’’8? 


There remain at least three choices: (1) Assume that the 
present federal aviation policy is sound and so let it alone; (2) 
Assume that the present governmental control is basically unsound 
and seek to effect a change at once; or (3) Assume the present 
policy unsound—yet seek change only after careful study and, 
possibly, under more favorable meteorological conditions. 

One thing seems certain: He who advocates an immediate 
change in federal aviation policy and organization should be pre- 
pared to battle valiantly for a cause he believes sound, or he should, 
before engaging in the fray, heed that ancient admonition—not 
arising from, but perhaps pertinent to, aviation: Don’t upset the 
applecart! 





Edward G. Hamilton. Hearings, p. 25. 
Jack Frye, President of Transcontinental & Western Air. Hearings, 


Letter of June 7, 1935. Hearings, pp. 21-22. 
Mr. Eastman. Hearings, p. 107. 
Letter from Postmaster General Farley, July 11, 1935. Hearings, pp. 


86. zgtter from Secretary of Commerce Roper, August 6, 1935. Hearings, 
pp. 127-130 

87. Carleton Putnam, President of Chicago and Southern Air Lines, Inc. 
Hearings, p. 57. 











DEVELOPMENTS IN THE CODIFICATION 
OF PRIVATE INTERNATIONAL 
AIR LAW* 


STEPHEN LATCHFoRDt 


Public International Air Law: 


A clear distinction should be made between international con- 
ventions within the field of private international air law and public 
international air-law conventions and agreements. The following 
multilateral conventions on public international air law have been 
adopted : 


International Convention for the Regulation of Aerial Naviga- 
tion, signed at Paris, on October 13, 1919.1 

Ibero-American Convention Relating to Air Navigation, signed 
at Madrid on November 1, 1926.2 

Habana Convention on Commercial Aviation, signed at Ha- 
bana, Cuba, on February 20, 1928, during the Sixth Inter- 
national Conference of American States.° 


Each of the above multilateral conventions accords to civil air- 
craft of any one of the contracting parties the right to enter the 
territory of the other contracting parties, subject to certain limita- 
tions which are set forth in the convention. Numerous bilateral 





* Part of an address entitled “Codification of Private International Air 
Law” delivered before the Federal Bar Association, at the University Club, 
Washington, Jan. 21, 1936. Excerpts reprinted from XIV The Department of 
State Press Releases No. 331, p. 121 (Saturday, February 1, 1936). 

+ Mr. Latchford, of the Treaty Division of the Department of State, is 
senior member of the American Section of the International Technical Com- 
mittee of Aerial Legal Experts. 

1. 11 League of Nations Treaty Series 174. For amended text of convention 
see Bulletin No. 22 of the International Commission for Air Navigation, pt. 2, 
p. 1, Secretariat, 15 bis rue Georges-Bizet, Paris. 

2. For a comparison of the Ibero-American Convention with the Paris 
Convention of 1919, see Enquiries Into the Economic, Administrative and Legal 
Situation of International Air Navigation (League of Nations Organization for 
Communications and Transit, Geneva, 1930), p. 178. The Ibero-American Con- 
vention contains fewer annexes of technical regulations than the Paris Conven- 
tion of 1919. In all other respects the provisions of the two conventions are 
very much the same. 

The Paris Convention of 1919 was signed by countries in various parts of 
the world; the Ibero-American Convention was signed by Spain, Portugal, and 
the Latin American countries; and the Habana Convention on Commercial 
Aviation was signed by the United States and the Latin American countries. 

3. Department of State Treaty Series, No. 840. The Habana Convention 
on Commercial Aviation differs in form from both the Paris Convention of 
1919 and the Ibero-American Convention of 1926, but contains a number of the 
basic principles of these two conventions. Unlike these two conventions, how- 
ever, the Habana Convention has no annexes containing technical regulations. 
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aeronautical agreements within the field of public international air 
law have been concluded between various countries, with the same 
end in view. 

There is another multilateral convention which, although not 
dealing specifically with the right of aircraft of one of the con- 
tracting parties to enter territory of the other parties, may be 
considered to be within the field of public international air law. 
This is the International Sanitary Convention for Air Navigation,‘ 
adopted by the Permanent Committee of the International Public 
Health Office in Paris at its session of April 29, 1932, and left open 
for signature at The Hague on April 12, 1933. Under the terms 
of this convention each of the contracting parties will, with respect 
to aircraft of other parties permitted to enter its territory, have 
the right to impose certain sanitary and quarantine measures de- 
signed to guard against the introduction of communicable diseases. 

The International Convention for the Regulation of Aerial 
Navigation of October 13, 1919, was signed on behalf of the United 
States but has not been ratified by this Government, which is there- 
fore not a party to the convention. The Ibero-American Conven- 
tion of November 1, 1926, was not signed by the United States, 
nor has this country adhered to the convention. The Habana Con- 
vention on Commercial Aviation, adopted at Habana, Cuba, on 
February 20, 1928, was signed on behalf of the United States, which 
has become a party to the convention by ratification. It came into 
force between the United States and other countries parties thereto 
on August 26, 1931. The International Sanitary Convention for 
Air Navigation, which was left open for signature at The Hague 
on April 12, 1933, was signed on behalf of the United States on 
April 6, 1934, and has been ratified by this Government. It came 
into force between the United States and other countries parties 
thereto on November 22, 1935. 

The United States has, in addition to becoming a party to the 
Habana Convention on Commercial Aviation, dealing with the right 
of entry of civil aircraft, entered into a number of bilateral air- 
navigation agreements on this subject, within the field of public 
international air law.® 


Private International Air Law: 


The International Committee [International Technical Com- 
mittee of Aerial Legal Experts—C.I.T.E.J.A.] has completed its 





4. Department of State Treaty Series, No. 
5. [See 6 JouURNAL oF AIR LAW 261 (1935) m4 list (Ed.).] 
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work on five important international conventions and has nearly 
completed its labors on two others. These conventions are as 
follows: 

(1) The Warsaw Convention. The Convention for the Uni- 
fication of Certain Rules Relating to International Transportation by 
Air was adopted and signed at Warsaw, Poland, on October 12, 
1929, during the Second International Conference on Private Aerial 
Law.° A preliminary draft of this convention was prepared by the 
International Committee and referred to the Warsaw Conference 
for final adoption and signature. As stated, supra, the delegates 
to the First International Conference on Private Aerial Law, held 
in Paris in 1925, adopted a convention relating to the liability of 
the aerial carrier in the transportation of passengers and cargo, as 
well as a resolution recommending the creation of an international 
committee on private aerial law. The convention adopted at that 
Conference was referred to the International Committee, after its 
organization, for further study. The Committee thereupon prepared 
its own draft, which was the one referred for consideration to the 
Second International Conference on Private Aerial Law, held at 
Warsaw in October, 1929. The convention adopted at Warsaw 
was signed on behalf of 23 countries and is now in force among 
most of the countries of the world in which air transportation on 
an international basis is well developed. In the Western Hemi- 
sphere the convention has been adhered to by the United States, 
Mexico, and Brazil. The convention became effective on October 
29, 1934, between the United States and other countries parties 
thereto. 

The Warsaw convention provides uniform rules concerning the 
form and effect of transportation documents such as passenger 
tickets, baggage checks, and aerial way bills.” The effect of the 





6. The United States was not officially represented at the First and Sec- 
ond International Conferences on Private Aerial Law, being represented only by 
observers, and did not sign the convention relating to international transporta- 
tion by air adopted in preliminary form at the First International Conference 
and in final form at the Second International Conference. 

7. Treaty Series, No. 876. See Alexander N. Sack, “Unification of Private 
Law Rules on Air Transportation and the Warsaw Convention,” 4 Air Law 
Review 345; George R. Sullivan, “The Codification of Air Carrier Liability by 
International Convention” (an individual study made in conjunction with the 
Air Law Institute of Chicago), 7 JouRNAL oF AIR Law 1; Maschino, “La Con- 
vention de Varsovie et la Résponsabilité du Transporteur aérien,” 14 Droit Aérien 
4 (1930); Riese, “Observations sur la Convention de Varsovie,” 14 Droit Aérien 
216 (1930); “General Cénditions of Transport,” 3 Revue Aéronautique Inter- 
nationale 78 (1933). This is an agreement made between the air-navigation 
companies members of the International Air Traffic Association—I. A. T. A.— 
composed of European air-transport operators. The agreement became effective 
at the same time that the Warsaw convention came into force, i. e., Feb. 13, 1933. 

The courts of the United States have not, so far as the writer is aware, 
had occasion to construe the terms of the Warsaw convention of Oct. 12, 1929. 
A case in which the Warsaw, convention was considered has, however, arisen in 
the British courts. This is the case of Grein v. Imperial Airways, Ltd., decided 
on Oct. 23, 1935, by Mr. Justice Lewis in the High Court of Justice, King’s 
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convention is to create a presumption of liability against the aerial 
carrier on the mere happening of an accident occasioning injury or 
death of passengers or loss of or damage to baggage or cargo, sub- 
ject to certain defenses allowed to the carrier under the terms of the 
convention. However, the convention contains provisions placing a 
limitation on amounts for which the carrier shall be liable, but he 
is not entitled to avail himself of the provisions of the convention 
which exclude or limit his liability if the damage is caused by his 
willful misconduct or by such default as is considered to be equiva- 
lent to willful misconduct, or, in certain cases with respect to trans- 
portation of cargo, if the transportation documents are not furnished 
in accordance with the requirements of the convention. 

(2) Mortgages, Securities, and Aerial Privileges. At the 
sixth annual session of the International Committee held in Paris in 
October, 1931, the Committee completed work on a Draft Conven- 
tion on Mortgages, Other Real Securities, and Aerial Privileges.* 
This convention has not yet been referred to a general international 
conference on private aerial law for final adoption and signature. 
It may be explained at this point that while a session of the Com- 
mittee is in a sense an international conference, the term “inter- 
national conference” as used in this discussion refers to a diplomatic 


conference or a meeting of officially accredited delegates appointed 
by the various governments for the purpose of taking definite action 
on a draft convention completed by the International Committee. 

The Draft Convention on Mortgages, Other Real Securities, 
and Aerial Privileges governs the status of mortgages obtained on 





Bench Division, Royal Courts of Justice. The full text of the opinion may be 
found in 7 JOURNAL OF AIR Law 128. 

See also Arnold W. Knauth, “Federal Airship Foreign Commerce Bill,” 2 
JOURNAL OF AIR LAW 202; Edgar Allan Poe, ‘“‘The Proposed Federa! Merchant 
Airship Act and Its Comparison with the Existing Maryland Act,” 3 JOURNAL OF 
Air Law 179; John C. Cooper, “Rules of Aircraft Liability in the Proposed Fed- 
eral Merchant Airship Act,” 2 Air Law Review 327 [Note: The congressional 
bills discussed by Messrs. Knauth, Poe, and Cooper were not enacted into law.] ; 
John F. O’Ryan, “Limitations of Aircraft Liability,” 3 Air Law Review 27; 
Arnold W. Knauth, “Limitation of Aircraft Owner's Liability,” 3 Air Law Review 
135; William M. Allen, “Limitation of Liability to Passengers by Air Carriers,” 
2 JOURNAL oF AIR Law 325; E. A. Harriman, “Carriage of Passengers by Air,” 
1 JoURNAL OF AIR Law 33; Rowan A. Greer, “The Civil Liability of an Aviator 
as Carrier of Goods and Passengers,” 1 JOURNAL OF AIR LAW 241; George B. 
Logan, “The Liability of Airport Proprietors,” 1 JoURNAL oF AiR Law 263; 
John K. Edmunds, “Aircraft Passenger Ticket Contracts,” 1 JOURNAL OF AIR 
Law 321; Frank E. Quindry, “Airline Passenger Discrimination,” 3 JouRNAL OF 
AiR Law 479; Warren Jefferson Davis, “State Regulation of Aircraft Common 
Carriers,” 1 Air Law Review 47; Howard Osterhout, ‘‘The Doctrine of Res Ipsa 
Loquitur as Applied to Aviation,” 2 Air Law Review 9; Francis H. Bohlen, 
“Aviation Under the Common Law,” 6 Air Law Review 155; André Kaftal, 
“Liability and Insurance—the Relation of Air Carrier and Passenger,” 6 Air 
Law Review 157; J. Francis McCormick, ‘Air Negligence,” 5 Air Law Review 
333; Carl Zollmann, ‘Aircraft as Common Carriers,” 1 JOURNAL OF AIR LAW 
190; Irwin S. Rosenbaum, “Regulation of Aircraft as Common Carriers,” 3 
JOURNAL OF AIR LAW 194; Frank E. Quindry, “Air Express,” 4 JOURNAL OF 
AiR Law 1465. 

8. The complete text of this draft convention may be found in Treaty 
Information Bulletin No, 40, January, 1933, p. 33. 
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aircraft as security for the payment of debt. It specifies what fees, 
charges, or expenses incurred by the aircraft are entitled to prefer- 
ences over mortgage claims. It is contemplated by the convention 
that there shall be a register that may be consulted by interested 
parties in which there shall be included data pertaining to any at- 
tachment proceedings. 

(3) Ownership of Aircraft and Aeronautic Register. At its 
sixth annual session held in Paris in 1931, the International Com- 
mittee completed work on a Draft Convention on the Ownership 
of Aircraft and the Aeronautic Register.° This convention has 
not yet been referred to a general international conference on private 
aerial law for final adoption and signature. By this draft conven- 
tion, the high contracting parties would undertake to establish in 
their national laws that every aircraft registered in accordance with 
these laws would be included on a register for the publicity of rights, 
having in view the inscription of ownership and other rights. These 
data might be entered upon the ordinary register for the aircraft 
or such data might constitute a special register. All transfers of 
property infer vivos, assignments, cessions of real rights, and re- 
nunciations of such rights would be valid with regard to third 
parties only through their inscription on the register and would 
produce no legal effect until the date of such inscription. 

(4) Precautionary Attachment. The delegates to the Third 
International Conference on Private Aerial Law, a diplomatic con- 
ference, held in Rome in May, 1933, adopted and signed a Con- 
vention for the Unification of Certain Rules relating to the Pre- 
cautionary Attachment of Aircraft. The convention was signed 
on behalf of 25 countries, including the United States. The pre- 
liminary draft of this convention as referred to the Rome Confer- 
ence was prepared by the International Committee. The convention 
as adopted at Rome has not yet been ratified by a sufficient number 
of countries to put it into force.’ It has not been ratified by the 





9. The complete text of this draft convention may be found in Treaty 
Information Bulletin No. 40, January, 1933, p. 38. 

10. See favorable report of the House Committee on Foreign Affairs on a 
recommendation by President Hoover that an appropriation be authorized to 
defray expense of participation by the United States in the Third International 
Conference on Private Aerial Law (H. Rept. 1950, 72d Cong., 2d sess.). [Note: 
The resolution under consideration failed of passage. The United States was, 
however, officially represented at this Convention by delegates who signed the 
conventions adopted. ] 

11. The complete text of the convention as adopted and signed at Rome 
may be found in Treaty Information, Bulletin No. 47, August, 1933, p. 22. 
Art. 11 of the Convention provides that the convention shall come into force 90 
days after the deposit of the fifth ratification. It has so far been ratified only 
by Germany, Spain, and Rumania. No decision has been reached by the De- 
partment of State on the question of recommending to the President that the 
convention be transmitted to the Senate of the United States for its advice and 
consent to ratification. This convention was signed at Rome on the same date 
as the Convention for the Unification of Certain Rules Relating to Damages 
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United States. This convention exempts certain classes of aircraft, 
including government aircraft and aircraft employed on a regular 
line of communication, from what is known as a precautionary 
attachment, A precautionary attachment, within the meaning of 
the convention is any act, whatever it may be called, whereby an 
aircraft is seized in behalf of a private interest through the medium 
of agents of justice or of a public administration, for the benefit 
of a creditor, or of the owner, or of the holder of a lien on the 
aircraft, where the attaching claimant cannot invoke a judgment 
and execution, obtained beforehand in the ordinary course of pro- 
cedure, or an equivalent right of execution. The convention sets 
forth the conditions under which the right of exemption from a 
precautionary attachment may be invoked, and is understood to be 
intended to prevent an undue interruption in international trans- 
portation, which would result from the seizure and detention of 
aircraft, where the aircraft are owned and operated by responsible 
organizations. 

(5) Damages to Third Parties on the Surface. The dele- 
gates to the Third International Conference on Private Aerial Law 
held at Rome in May, 1933, also adopted and signed a Convention 
for the Unification of Certain Rules relating to Damages Caused by 
Aircraft to Third Parties on the Surface. The preliminary draft 
of this convention as considered at Rome was prepared by the In- 
ternational Committee. The convention as adopted at Rome was 
signed on behalf of 26 countries, including the United States. It 
has not yet been ratified by a sufficient number of countries to put 
it into force, and has not been ratified by the United States. This 
convention provides for the payment of damages in cases of injury 
to persons and property on the surface as a result of objects falling 
from aircraft or from the fall of the aircraft itself. While the 
Warsaw convention, signed at the Second International Conference 
on Private Aerial Law held at Warsaw in October, 1929, relates 
to the liability of the carrier where there is a contractual relation- 
ship between the passenger or shipper and the carrier, the Rome 
convention on damages caused by aircraft to third parties on the 
surface relates to the liability of the carrier to persons with whom 
he has no contractual relationship. The Rome convention is based 
upon the principle of absolute but limited liability, with a right, 
however, to interpose the defense of contributory negligence. The 
carrier must be insured against damages to persons and property 





Caused by Aircraft to Third Parties on the Surface, the ratification of which 
has been delayed ; see post. 
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on the surface or maintain a cash deposit or a bank guaranty to 
satisfy the payment of claims for such damages.’* 


Conventions Now Being Prepared: 


There are two other conventions in course of preparation on 
which the preliminary work of the International Committee is well 
advanced. One is known as the Convention for the Unification of 
Certain Rules relating to Assistance and Salvage of Aircraft or by 
Aircraft, and the other as the Convention for the Unification of 
Certain Rules relating to Aerial Collisions. In addition, the Inter- 
national Committee is doing the groundwork on several other im- 
portant conventions, one of which relates to the legal status of the 
commander and crew of the aircraft. The proposed salvage and 
collision conventions were considered at the tenth annual session 
of the International Committee held at The Hague in September, 
1935, at which the United States was represented.’* This was the 
first occasion on which American representatives have gone abroad 
to attend a meeting of the Committee. Copies of the detailed report 
of the American Delegation at The Hague may be obtained at the 
Treaty Division of the Department of State so long as there are 
copies available for distribution." 

The salvage draft under discussion at The Hague applied to 
salvage on land as well as at sea. A serious objection was made 





12. The complete text of the convention as adopted and signed at Rome 
may be found in Treaty Information Bulletin No. 47, August, 1933, p. 27. See 
J. Francis McCormick, ‘The Rome Convention—Its Constitutionality—Its Pur- 
pose—Its Scope,” 6 Air Law Review 207. 

See also Antonio Ambrosini, ‘‘Liability for Damages Caused by Aircraft on 
the Ground: A Proposed International Code,” 3 Air Law Review 2; Van Vechten 
Veeder, “The Legal Relations Between Aviation and Admiralty,” 2 Air Law 
Review 29; Franklin F. Russell, “Liability of a Flying School for Damage Done 
by a Student Pilot,” 4 Air Law Review 254; Robert Homburg, “Compulsory 
Aviation Insurance,” 4 Air Law Review 274; Hampton D. Ewing, ‘“‘The Ground 
Rule of Torts by Aircraft at the American Law Institute,” 5 Air Law Review 
323; Walter Crowdus, “Aviation Insurance,” 2 JOURNAL OF AIR LAW 176; Kurt J. 
Kremlick, “A Survey of Aviation Insurance Law,’ 2 JoURNAL oF AIR Law 524: 
André Kaftal, “‘The Problem of Liability for Damages Caused by Aircraft on 
the Surface,” 2 JOURNAL oF AIR LAW 179, 3 JOURNAL oF AIR LAW 347; George 
W. Ball, “Compulsory Aviation Insurance,” 4 JOURNAL oF AIR Law 52; George 
B. Logan, “‘The Present Status and Development of Aviation Law,” 2 JoUBNAL OF 
Air Law 510; F. H. Bohlen, “Aviation Under the Common Law,” 48 Harvard 
Law Review 216 (1934). 

Article 24 of the Convention for the Unification of Certain Rules Relating to 
Damages Caused by Aircraft to Third Parties on the Surface, supra, provides 
that the convention shall come into force 90 days after the deposit of the fifth 
ratification. It has so far been ratified only by Spain and Rumania. No 
decision has been reached by the Department of State on the question of recom- 
mending to the President that the convention be transmitted to the Senate of 
the United States for its advice and consent to ratification. Pending a study of 
the insurance provisions of the convention there has been a delay on the part 
of the signatory powers, generally, in the matter of reaching a decision on the 
question of ratification. 

13. For the complete texts of the draft collision and salvage conventions 
considered at The Hague in September, 1935, see Treaty Information Bulletin 
No. 66, March, 1935, pp. 17-25. 

14. For a summary of the report of the American Delegation see Treaty 
Information Bulletin No. 74, November, 1935, p. 11. 
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to the draft on the ground that it imposed an obligation on a com- 
mander of an aircraft to go out of his way to assist another aircraft 
or a vessel in distress when to do so might seriously endanger the 
lives of persons on board the rescuing aircraft. The convention also 
laid down the rules to be applied in the matter of remuneration for 
salvage services rendered. As a result of the discussion at The 
Hague, it was decided to have two salvage conventions, one re- 
lating to salvage on land and one to salvage at sea.*> The proposed 
collision convention, the draft of which was revised at The Hague, 
sets forth the method for apportioning damages in the event of 
aerial collisions. These draft conventions will require further con- 
sideration by the International Committee before they can be 
referred to an international conference for final adoption.’ 

During the Hague sessions the International Committee also 
considered the question of aviation insurance and made certain 
recommendations on this subject. The ratification of the Conven- 
tion relating to Damages Caused by Aircraft to Third Parties on the 
Surface, signed at Rome on May 29, 1933, during the Third Inter- 
national Conference on Private Aerial Law, has been delayed be- 
cause of difficulties arising with respect to the interpretation of the 
insurance provisions of the convention. The aviation insurers have 
contended that the convention should be interpreted to require the 
issuance of incontestable aviation policies and that they should be 
allowed certain defenses against the payment of claims for damages 
caused by aircraft to persons and property on the surface. One 
of the purposes of the meeting of the International Committee at 
The Hague was to make recommendations as to the extent to which 
the aviation insurers should be permitted to interpose defenses 
against the payment of claims arising under the convention. Some 
differences over the insurance provisions of the convention arose 
during the Rome Conference in 1933, and it was decided by the 
Conference to have the International Committee give further study 
to the question after the convention was signed’* 


Procedure and Conclusions: 


While in theory the International Committee completes its work 





15. The text of the draft salvage convention as revised at The Hague in 
September, 1935, to apply to salvage at sea may be found in Treaty Information 
Bulletin No. 74, November, 1935, p. 22. . 

16. The text of the draft collision convention as revised at The Hague in 
September, 1935, may be found in Treaty Information Bulletin No. 74, No- 
vember, 1935, p. 26. 

. For the text of the recommendation made by the International Com- 
mittee at The Hague in September, 1935, on the subject of aviation insurance 
as related to the Rome convention of May 29, 1933, on liability caused on the 
surface by aircraft, see Treaty Information Bulletin No. 74, November, 1935, p. 39. 
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with respect to a particular draft convention after it approves such 
draft and it is referred for final consideration to a general inter- 
national conference on private aerial law, it would seem that in 
practice there is a tendency for the International Committee to 
continue to maintain an interest in the conventions after they are 
finally adopted and signed at international conferences. As stated 
above, the Committee has made a study of the insurance provisions 
of the Rome Convention Relating to Damages Caused by Aircraft 
to Third Parties on the Surface. In addition it has taken an interest 
in the study of possible amendments to the Warsaw Convention 
relating to the Liability of the Aerial Carrier, signed at the Second 
International Conference on Private Aerial Law held in Warsaw 
in 1929. 

When it is realized that the International Committee has under- 
taken to draw up a code of air law analogous in many respects to 
the great code of maritime law and that the code of maritime 
law has been built up over a period of several centuries, 
the magnitude of the task undertaken by the International 
Committee will be readily understood. The Committee has made 
great progress during the comparatively short time it has been in 
existence; but when it is realized that it is attempting to 
apply to air navigation, a new form of transportation, new principles 
which will be adaptable to the peculiar needs of this form of trans- 
portation, and that a study must be made of the principles under- 
lying other forms of transportation, such as rail, steamship, and 
motor transportation, in order to see to what extent their basic 
principles might be applied to air navigation, it will be seen that 
the Committee must necessarily proceed with caution, as there are 
comparatively few well-established rules resulting from practical 
experience to guide it in its labors. 

While it will doubtless be desirable to codify private inter- 
national air law and avoid a tendency to have this branch of the 
law develop in a sort of haphazard fashion, the Committee should, 
in my estimation, guard against a hasty adoption of international 
conventions which might be regarded as premature, that is to say, 
conventions relating to subjects which are not ripe for codification 
or dealing with matters on which too little information has been 
obtained as a result of practical experience to warrant an attempt 
at codification. This, it is believed, would result in a too-frequent 
revision of conventions after their adoption and signature at dip- 
lomatic conferences. 





COMMERCIAL POSSIBILITIES OF THE 
AIRSHIP* 


Dr. Huco EckeNErt 


I greatly appreciate the opportunity you are giving me to ex- 
press to you my opinion concerning the problems of commercial 
operation of airships. I have always been and still am today of 
the opinion that the question, “Is it possible to transport pas- 
sengers, mail and valuable cargo in one-third the time now re- 
quired, safely and comfortably over the oceans at reasonable cost,” 
is one of the greatest importance and significance for the develop- 
ment of world traffic and for the promotion of modern culture. I 
have made the answering of this question practically my life’s task. 
I would like to put myself on record now, that I approached the 
airship problem from the first moment on in a thoroughly objec- 
tive manner and with a critical mind. I did not come to be the 
proponent of the airship because I happened to be appointed a 
Director of the Zeppelin Works. The contrary is the case; I did 
not declare myself prepared to accept the responsibilities of being 
a Director of the Zeppelin Company until I had recognized clearly 
the possibilities of development inherent to the airship. I am 
anxious to make myself quite clear on this point, because the 
human being is by nature inclined to be partisan to a cause, to 
which he has been attached by personal interests, may this cause 
be, as in this case, the cause of “lighter-than-air” or that of “heav- 
ier-than-air.” 

In this connection I would like to add: Count Ferdinand von 
Zeppelin, whose life work I have the honor to continue, had the 
vision of world traffic with airships. He considered the airship an 
ideal means of communication among the peoples of the world, 
which was designed and destined to promote friendly cooperation. 
I have always held to this goal. I have no intention of only plead- 
ing for German airships and a service by German airships. On 
the contrary, I am convinced that such world traffic by airships can 
only be accomplished by international friendly cooperation—or not 
at all. It is an important characteristic of airships, travelling over 
the lands and seas to far distant countries, that they can bring 





*Statement made to the Federal Aviation Commission at a hearing on 
October 29, 1934, published with the permission of the author. 
+Of the Luftshiffbau Zeppelin, G. m. b. H., Friedrichshafen, Germany. 
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about a realization of modern ideals of international cooperation. 
destined to enrich human life. 

To the history of the airship, and especially to the history of 
the Zeppelin type airship one can, with good reason, apply the 
word of the Bible: “In the beginning was the word.” “Word” 
in this case means theoretical discussions and clashing opinions. 
Rarely from the beginning on has so much ink been spilled over a 
technical invention as there was over the rigid airship. Today we 
can look back upon thirty-five years of embittered controversy 
and still there is no peace. During this time, friends and foes, 
frequently with little expert knowledge but grossly exaggerating, 
put forth arguments for the good and for the bad. It is for this 
reason that it appeared to be necessary to replace theoretical argu- 
ments by practical demonstration and to say with Goethe’s Faust: 
“In the beginning was the deed.” 

So we constructed our airship Graf Zeppelin for the task of 
exploring the oceans of the air over the seas and to test the air- 
worthiness of the rigid airship under all weather conditions. The 
ship has fulfilled this task over a period of six years and, still in 
excellent condition, is now engaged in a regular service between 
Iurope and South America. 


Record of Graf Zeppelin: 


I will now give you a short statistic of the performance of the 
Graf Zeppelin to date. So far the ship has completed 415 trips 
over a total distance of more than 600,000 miles, visiting many 
countries, landing frequently at fields without mooring facilities. 
Today the ship has crossed the Atlantic 71 times, made 64 cross- 
ings of the South Atlantic, 7 times across the North Atlantic, once 
over the Pacific, and once across the Arctic Sea, besides a number 
of trips over the whole of the Mediterranean and the northern 
ocean. The ship has also cruised over the continents of Asia, 
Europe and North America. I believe that it is hardly necessary 
to tell you that the airship on these many voyages covering a dis- 
tance equal to twenty-five times the circumference of this earth, 
has very frequently made the acquaintance of bad weather. On 
long voyages across the ocean, one always somewhere and some 
time encounters nasty weather of some sort or kind. But I should 
like to emphasize a matter which is not always properly appreci- 
ated: Nearly all—especially, however, every one of the long voy- 
ages of the airship—was started at a date and at an hour which 
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had long previously been scheduled. It was only once that we 
had to postpone the start of a long voyage by twenty-four hours, 
due to weather conditions, and in that case only because local wind 
conditions prevented our taking the ship out of the hangar. All 
of our trips were started and completed without consideration of 
general weather conditions. We never waited for days, as it is 
generally the custom when making long demonstration trips, in 
order to encounter favorable or advantageous meteorological con- 
ditions. 

I am of the opinion that the fact that we did make our 
voyages as stated, is conclusive proof that the airship is capable of 
coping with all weather conditions. However, I would not like to 
infer by this statement that an airship is capable of running into 
all weather formations of any conceivable kind—as for instance 
the vortex of a hurricane or the center of a typhoon. We all know 
that there is no vessel which could boast of such ability. Even 
the most seaworthy, great ocean liners avoid the vortex of a hur- 
ricane. What I would like to have understood, however, is that 
under competent command an airship is able to cope with all 
weather conditions and all situations, if necessary, in a manner 
of detouring certain cloud formations. This it will always be able 
te do, if properly guided. It would go too far to give a complete 
account, even of the specially noteworthy meteorological ad- 
ventures, which the airship experienced on her many extended 
voyages. It might, however, be of interest to you to hear some 
details concerning some of the specially interesting situations which 
we encountered. 

On the famous “Trip around the World” the airship ran into 
the area of a typhoon, which had crossed the Japanese sea shortly 
before the airship reached that point. I by no means tried to give 
the vortex of the typhoon, which was pulling out to the northeast, 
as wide a berth as possible. On the contrary, I was concerned 
that the typhoon might have moved, by the time we arrived, so far 
away, to make it impossible for us to advantageously exploit the 
iavorable northerly winds prevailing along the rear side of the 
disturbance. It was for this reason that. I set our course running 
far to the eastward along the coast of the peninsula of Sakhalin, in 
order to be able to make use of the northerly gales caused by the 
typhoon. It was extremely gusty under these conditions. We had 
to run for hours through thick fog and low clouds, but we had the 
satisfaction of a wonderful north wind blowing at the rate of fifty 
and sixty miles per hour. This wind brought us in seven hours 
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from the Okhotsk sea to the northern cape of Hokkaido, the main 
island of Japan. We had the airship safely under control in this 
turbulent atmosphere. She rode so smoothly that the passengers 
slept undisturbed, without even realizing what was going on. The 
next morning when they started to appear for breakfast at about 
6 o’clock, they were much surprised to find that we were just 
passing the northern-most point of Japan. 

In a similar manner, when leaving Japan three days later, we 
chased a typhoon which had crossed Japan the previous day. We 
passed this typhoon closely to the south of the area of disturbance, 
in order to again draw advantage from the force of the westerly 
winds prevailing on the southern border of the storm. We were 
thereby able to accomplish the voyage from Tokyo to San Fran- 
cisco by the aid of this typhoon in only 68 hours. 

It would be carrying coals to Newcastle, if I would draw the 
conclusion before your Commission, from that which has been 
said so far, or try to bring proof that strong winds or stormy 
weather constitute no danger for an airship. One knows that 
storms which are uncomfortable for surface vessels, or even dan- 
gerous, only mean a reduction in speed for the airship, if the air- 
ship is flying against the wind, and on the other hand, that they 
mean an increase in speed, if the airship is running with the wind. 
This is the only effect of a storm, at least over the ocean where 
the disturbance of the atmosphere is small. In a storm over land, 
air movements following the contours of the ground of course 
carry with them great turbulences of the atmosphere, which cause 
the airship to pitch more or less heavily. The effect is comparable 
to the action of a surface vessel in a high swell. 


Storm Areas Near America: 


On the very first trip of the Graf Zepfelin from New York to 
Europe, during the end of October of 1928, we ran into a heavy 
tog over the banks of Newfoundland, which made it impossible 
for us to check our course for a number of hours. During these 
hours a heavy south-south-easterly storm came up, which we did 
not realize until after we were driven off our course northward 
over the steep cliffs of Newfoundland. Over these cliffs, the air- 
ship started to roll and pitch. I immediately reduced our engines 
to half-speed to prevent any damage to our rudders. It was then 
apparent that over the fog we had run into a storm with wind 
velocities of 60 miles per hour plus. For four hours this storm 
had driven us off our course by a distance of 250 miles. After 
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further four hours we ran out of the storm area, and were in a 
position to complete our voyage from Lakehurst, N. J., to the 
coast of France, in spite of the unfavorable direction of the pre- 
vailing winds in the storm area over Newfoundland, in an elapsed 
time of 62 hours. 

I would only like to add briefly at this point that we encoun- 
tered many similar storm conditions on our many voyages. For 
instance, on a trip home from South America, we encountered in 
the vicinity of Madeira a storm with a direction across our course 
with wind velocities of 55 to 60 miles an hour, which we had to 
run through. In the Straits of Gibraltar we once ran for three 
hours against a heavy wind without gaining any headway at all. 
On another occasion, at the same place, we had a storm with favor- 
able winds which increased our speed over the sea to better than 
120 miles per hour. At the Cape Verde Islands, we once passed a 
storm, the continuation of which could be readily traced to the 
formation of a hurricane in the Caribbean Sea. These are all 
occurrences which have gradually become to be commonplace with 
us. The situations which are disagreeable and under certain con- 
ditions dangerous to the airman, may he be aboard an airship or 
an airplane, are as I have already stated, not the movement of air 
masses, which the layman calls storm, but the heavy squalls of all 
sorts—may they be rain or thunder squalls. These squalls are 
accompanied by violent vertical air movements. The problem 
which was to be solved on the voyages of the Zeppelin was there- 
fore only this one: Is the airship able to cope with such squall 
conditions? 

My experience to date gives me the right to answer this ques- 
tion in the affirmative, at least—to express myself cautiously and 
conscientiously—for voyages across the oceans and open country. 
In narrow valleys, over mountainous regions, operations under ad- 
verse weather conditions may be more difficult. It is only natural 
that we have, innumerable times, been forced to pass through 
heavy line squalls. We encounter such squalls at least once on 
every long voyage. Amongst these experiences, there have been 
some which were especially interesting and of a conclusive nature, 
and I should like to say a few words about these experiences, 
which will undoubtedly be of interest to you. 

Early in June, 1930, on our trip from Rio de Janeiro to Lake- 
hurst we found ourselves off the renowned Cape Hatteras. Be- 
tween us and the American coast there was a line squall. We had 
to break through this squall line to reach the coast. On the east 
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side of the line we proceeded north with a south wind of from 
25 to 30 miles per hour velocity, with heavy rain and a temperature 
of 24 degrees centigrade. We then broke through the squall line, 
and within three to four minutes we were on the reverse side of 
this weather formation, where we encountered a north-north-east 
wind with a velocity of 65 to 70 miles per hour, which diminished 
to 45 to 50 miles an hour a few minutes later. At the same time 
the temperature dropped in these three minutes by 12 degrees centi- 
grade. Any expert in meteorological matters will be able, without 
difficulty, to visualize the immensely turbulent condition of the 
atmosphere in a cloud formation of this type. Just as the seas 
were running cross, broken in a crazy fashion, so the different air 
currents were whirling around above. We had reduced our engines 
to half-speed to prevent excessive strain on the ship. We passed 
through this atmosphere, the wildest I have ever experienced, 
without the slightest damage. In the beginning the airship was 
driven up perhaps 350 to 700 feet, but then again it was in perfect 
control. 

There is a point of general interest, which I should also like 
to mention at this occasion; an airship approaching a squall line at 
an altitude of from 800 to 1000 feet, according to my experience, 
will always be carried up, never down. I have, therefore, never 
felt a danger that the airship in turbulent air conditions might be 
thrown down upon the ocean when cruising over the sea. It is 
only when cruising at greater altitudes of more than 1500 feet, 
passing through a line squall, that the ship may be carried down 
under certain conditions. But these downward movements of air 
gradually take a horizontal motion at an altitude of perhaps 1000 
feet. Of course, conditions are somewhat different close to steep 
coast formations and at the foot of steep mountains. 

Furthermore, in general it must be emphasized that a con- 
tinuous squall line of great expansion never exists. There are 
always interruptions—gaps—in such squall lines, through which 
one can pass without trouble, if it is considered advisable to do so, 
or if one is hesitant to run through a squall line on a straight 
course. We do this generally, if for no other reason but to avoid 
stressing the ship unnecessarily and also to avoid heavy rain. 

This year, on our trip to Buenos Aires, which we made in 
June, we had to pass through a very ugly looking squall line dur- 
ing the night, which had been formed by a Pampero coming up 
from the south. It was approximately at the latitude of Porto 
Alegre. I had always wished to encounter a weather situation of 
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the Pampero type, in order to make its acquaintance in the air. 
Now my wish was being fulfilled on the first voyage we extended 
beyond Rio de Janeiro to the Argentine. As a precautionary meas- 
ure I left the coast and went to sea about 50 miles, where the 
sudden change of the weather would express itself less violently 
as it would closely to, or over the overheated land. Riding with a 
north wind of 21 degrees centigrade, we ran within a space of 
time of one-half an hour into a south wind, with a temperature 
of only 6 degrees centigrade. You can see that the change was a 
very sudden one. The thunder squall and wind gust formations 
were particularly intensive. In spite of the complete darkness of 
the night, we had no difficulty in guiding the ship safely through a 
gap in the heavy squall line. The great mobility and speed of air 
craft make it possible to overcome such difficulties easily. 


Regular Passenger Service: 


As you know, I was able, after a number of years of thor- 
ough testing of the airship on the trips referred to above, to decide 
to inaugurate a regular passenger and mail service to South Amer- 
ica with our Graf Zeppelin. At present the airship is finishing its 
thirty-second round-trip to Brazil. Frequently I have heard the 
opinion expressed that these trips to South America are relatively 
easily and safely accomplished, because of the comparatively favor- 
able weather conditions encountered on the southern route. 1 
would like to venture the opinion that this point of view is defin- 
itely in error. For it is not at all, as we have already ascertained, 
the so-called storms which are dreaded by the airman. Such storms 
are admittedly more frequent on the North Atlantic, but on the 
route to South America, one has much more frequently and nearly 
always to pass through gusty squall lines and thunder storms— 
not to mention the extremely violent tropical rains. Along the 
northern and southern limits of the trade winds and the doldrums, 
we nearly always encounter expanded squall lines. One also en- 
counters, I may say, on every second trip, excessively squally 
weather between Pernambuco and Rio de Janiero, caused by the 
cold air, which breaks in from the south. It is definitely certain 
that these meteorological conditions are not less unfavorable than 
the frequently stormy atmospheric conditions encountered over the 
North Atlantic. 

When we decided to begin our regular scheduled service to 
South America, we did not do this in consideration of the sup- 
posedly more favorable weather conditions on this route, but only 
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because we had no airship terminal with a hangar at our disposal 
in North America. The relatively favorable meteorological con- 
ditions in the neighborhood of Pernambuco made it possible for 
us to get along at that point, for the purpose of refueling, with a 
simple mooring mast. I would have preferred, of course, to start 
a regular service to North America, if it were possible to get along 
here with a similarly simple installation. However, the very un- 
certain meteorological situation on the east coast of the United 
States makes this impossible. On this side we absolutely must 
have a base with a hangar, in order to be able to refuel safely and 
under shelter. At present it is my endeavor to ascertain if it 
would not be possible to find in the United States a suitable base 
and starting point, from which it will be possible to ultimately 
undertake regular trips to Europe. 

Gentlemen, you will believe me if I express the firm convic- 
tion, after our careful study and the experience we have gained so 
far, that an airship service over the North Atlantic can be operated 
with the same safety and regularity as the service we have now 
been operating for a period of four years to South America. If, 
in spite of this statement, I am of the opinion and wish to propose 
that one should at first install an airship service between Europe 
and the United States as an experimental and demonstration ser- 
vice, I have reached this conclusion because in my opinion only 
practical operations and not theoretical considerations, based on 
the study of meteorological statistics, can give us a clear and de- 
fined picture of the manner in which such trips can be accom- 
plished. The results of such a demonstration service will give us a 
basis for a definite schedule. 

It is essential that the little known area between the Azores 
and the northern steamer routes, which is only infrequently trav- 
ersed by ocean liners, be explored meteorologically by actual voy- 
ages. Such actual practice will teach us the methods of reaching 
the shortest running times. In a similar manner we had to gather 
experience on the South American route. In the beginning we 
were of the opinion that by the conditions created through the 
trade winds, we could accomplish our southward voyage to Per- 
nambuco in 72 hours and our return trip in 96 hours. We had 
used these running times as the basis for our schedule. Actually, 
during the first and also partly during the second year, we needed 
these running times. However, today we have progressed so far, 
that we can accomplish the outward bound voyage in an average 
elapsed time of 68 hours, and the return voyage in 83 hours, instead 
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of the 96 hours previously considered necessary. In my opinion, 
we will have similar results in a North Atlantic service, after we 
have been able to gather more experience on this run. I am certain 
that after a short while we will be able to accomplish the eastbound 
voyage from coast to coast in an average time of 45 hours, and 
the westbound voyage from coast to coast in an average time of 
about 55 hours. 


Demonstration Service Proposed: 


Gentlemen, this outlook appears to me to represent such tre- 
mendous progress over the times now required for the crossing of 
the North Atlantic, and is so promising and alluring, that under 
every circumstance a demonstration service should be brought 
about with a minimum of delay. I am absolutely convinced that 
the impression and the success of the intended demonstration trips 
on your people will not be less convincing than the great impres- 
sion created by our South American service on the peoples of 
Brazil and Europe. As you probably have already heard, the 
Brazilian Government, under the impression of this regular ser- 
vice to South America, has rendered the decision to construct at 
the Government’s expense for the Luftschiffbau Zeppelin a hangar 
and terminal in Rio de Janeiro. The hangar is already under con- 
struction and will be available for service during the late summer 
of 1935. We shall then be in a position to make our voyages from 
Friedrichshafen to Rio de Janeiro in from 80 to 84 hours, without 
an intermediary landing in Pernambuco. This time compares with 
12 days for the fastest steamers now in the South American ser- 
vice. Likewise, the Spanish Government has decided to erect a 
mooring mast in Seville. In due course, it is planned to complete 
this terminal by the addition of an airship hangar. 

The airship Graf Zeppelin on its trips to South America is 
enjoying an ever increasing popularity; the increased confidence of 
the public is proven by the fact that on our voyages to South 
America this year, the accommodations are constantly sold out, 
whereas in the beginning of our service only a few paying pas- 
sengers could be found. All passengers, without exception, praise 
the comfort of the accommodations, the smooth and agreeable 
operation of the airship, the food and the service. The following 
fact will be of special interest, namely, that in our South American 
service we have already been able to acquire a number of “‘steady” 
guests. These passengers are mostly such men and women who 
cannot spare the time of six to seven weeks for a business trip on 
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steamers plying between South America and Europe. With the 
airship they can complete the round trip within three weeks, in- 
cluding a stop-over of two weeks in Brazil or in Europe. 

I would like to emphasize this fact especially, because fre- 
quently concern is expressed that the airship would be an undesir- 
able competitor to the steamship. Of course, this is the case under 
certain conditions, but the airship creates its own class of pas- 
sengers and many a passenger chooses to go or return by steamer, 
thus creating an increase in traffic also for the steamship lines. 
Every new and better form of transportation creates additional 
traffic and thereby benefits all. I think that this fact and this ex- 
perience can also be used to defeat such criticism which states that 
airship traffic will mean a hindrance to the development of air- 
plane traffic. In our South American service we work in friendly 
cooperation with the German Lufthansa. Experience has taught 
that the airship brings many a passenger and many a sack of mail 
to the airplane, which it would otherwise not have received. The 
mail from all over Germany and many neighboring countries, as 
well as all Brazilian mail and mail of the neighboring countries, 
are brought to the point of departure of the airship by airplane. 
Many a passenger comes to Friedrichshafen or Rio de Janeiro by 


airplane to board the Graf Zeppelin. These are the facts as they 
stand at present, and this is how they will remain for a long time 
to come. 


I am, of course, aware of the opinion expressed by many 
critics of airships that in the very near future the airplane will be 
able to take over the mail, and probably also the passenger service 
across the oceans. In the opinion of these critics it would, there- 
fore, be useless to construct expensive airships and airship ter- 
minals, which would be obsolete in a short period of time. I have 
been hearing this tune for the last thirty years. It has always been 
said: “In two years we will do the same with the airplane much 
more cheaply and much faster.” In spite of this, the airship has 
succeeded in remaining alive. Today it has inherent possibilities 
of development, after having been neglected only too long—pos- 
sibilities of development which perhaps, relatively speaking, are 
still greater than the possibilities of further improving the already 
highly developed modern airplane. It is for this reason that the old 
tune has changed lately a bit. I hear now frequently: “In five or 
six years we shall be as far as the airship is today in regard to long 
distance transportation.” 
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Airplane vs. Airship: 


It is beyond me to disclaim the possibilities of further airplane 
development. On the contrary, I will be happy with each step for- 
ward, enabling improvement of service. But I must confess that I 
am unable to recognize at present a solid basis for the propounded 
hopes in this direction. To make one’s calculations on the basis of 
an undefined and vague hope toward a certain development, is 
about the same as figuring with miracles. It may interest you to 
know that until recently the Zeppelin Concern constructed air- 
planes in a subsidiary, the Dornier airplane plant. On the other 
hand, the airship, which is now able to render transoceanic service, 
is already here, and it is only necessary to take hold! Why does 
one hesitate? In my opinion one should hesitate the less, since it 
is not at all certain that the airship will have finished its usefulness 
at the moment at which the airplane will also be in a position to 
transport a commercial load of passengers, mail and freight across 
the oceans. It is generally admitted that the airship offers a con- 
siderably more agreeable and more comfortable form of transporta- 
tion for passengers, and I am also of the opinion that, viewed from 
a purely commercial standpoint, an airship will have greater chances 
on long distances than an airplane service. Concerning the latter 
point I intend to say more later on. 

We have with the Graf Zeppelin, as is already generally 
known, carried through during the last four years, a regular ser- 
vice between Germany and Rio de Janeiro. May I be permitted 
to say a few words concerning this service? To date we have com- 
pleted thirty-two scheduled trips. At present the airship is on its 
thirty-third voyage. Regularly, or every fourteen days the airship 
starts at 9 P. M. Saturdays, arrives in Pernambuco on Tuesday 
afternoon at 5 o’clock. After refueling, which at present is only 
possible in Recife de Pernambuco, she leaves again on Wednesday 
morning at 7 o’clock, lands in Rio de Janeiro on Thursday morning 
at seven, and after a half hour’s stop, returns again to Pernam- 
buco, where the ship lands again on Friday morning. The same 
Friday evening the ship starts again for Friedrichshafen and there 
lands on the following Tuesday morning. This schedule is being 
executed so punctually and so regularly, that the Brazilians say 
jokingly: ‘We Brazilians are now setting our clocks by the ar- 
rivals and the departure of the airship.” 

Unfortunately, at present it is only possible to conduct this 
service during the summer season, because there is no terminal 
where the airship can be housed except in Friedrichshafen. We 
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base our operations on the mooring mast station at Recife de Per- 
nambuco, at which we at present have the only station in South 
America where we can refuel. The airship is therefore forced 
to operate under the most unfavorable conditions. I should like 
to compare these conditions with the operation of a surface vessel, 
which would be forced to take on coal off the open coast, where it 
would also have to load and discharge its cargo. 

Due to the unfavorable meteorological conditions of southern 
Germany during the winter time, especially because of the very 
dense fogs and low clouds experienced there during the winter 
season, our regular trips are only possible during the more favor- 
able seasons, as long as the terminal and hangar in Rio de Janeiro 
now under construction does not offer us the opportunity to base 
operations there during the winter months. The favorable im- 
pression on the public, made _ by the service operating under the 
indicated technically primitive conditions, is being realized in a 
constant increase in the use of the airship for mail and by pas- 
sengers. For a considerable period of time the airship has con- 
stantly been sold out, as stated already and lately we have to leave 
many a passenger behind. Nearly all of the first class mail between 
3razil and Germany now travels by airship; this I am told by 


experts on Brazilians conditions. On each trip we carry a nearly 
constant quantity of mail, amounting to from 40,000 to 50,000 


letters. 

This encouraging result has led to a growing interest of other 
countries in the possibilities of airship service. As is probably 
known, we have been in contact for quite some time with a Dutch 
group, which is backed primarily by the Dutch steamship com- 
panies. A program for an airship service between Holland and 
Batavia is now under serious consideration. 


Trans-Atlantic Service: 


The Dutch group, in cooperation with our Luftschiffbau Zep- 
pelin has also sought and found contact with an interested Amer- 
ican group, and the plan has been proposed to organize a combined 
German-American-Dutch operating company, which would operate 
in friendly cooperation two main lines, namely: One line from 
Friedrichshafen to South America, and the other line from the 
United States to Batavia. These lines would cross at some point 
in southern France or northern Spain. Thus the possibility would 
present itself to organize connecting lines to Germany and Batavia, 
as well as to Rio de Janeiro and the United States. On a voyage 
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of investigation which I made to Batavia some time ago, I studied 
the meteorological conditions on this route. As a result I have 
reached the conclusion that approximately the following running 
time could be safely predicted for these various routes. 

From the intersection point in Southern Europe of the two 
aforementioned lines to Rio de Janeiro—70 to 80 hours; from 
Southern Europe to Batavia—approximately 105 hours; from 
Southern Europe to North America—55 hours. 

In the other direction, from North America to Southern 
Europe—45 hours. This would mean that the following times of 
transit could be accomplished from North America: 


To southern Europe roughly two days; 
to Batavia approximately six and a half days, and 
to Rio de Janeiro via Southern Europe about five days. 


A further improvement on these times of transit, as already stated 
above, is not impossible but on the contrary, very probable, as soon 
as we will have studied these routes more thoroughly, and naturally 
also as soon as we will have increased the cruising speed of the 
airships, which is possible. 


Airship Economics: 


Concerning the economical and commercial aspects of an air- 
ship service, it may be interesting for you to hear a few words. [ 
can base my statements in this connection on practical experience. 
However, in discussing this angle, the fact must be kept in mind 
that at present our South American service is based on technical 
installations of a rather primitive—I should like to say, expedi- 
tionary—nature. Further, it must also be considered that the air- 
ship Graf Zeppelin was not designed for the South American ser- 
vice. She is too small for this service and, therefore, does not have 
sufficient carrying capacity. 

In the manner in which our service is now organized, and 
after further improvements in the ground organization will have 
been accomplished, which are now under way, one trip of the 
Graf Zeppelin to Rio de Janeiro costs, all inclusive, which means 
amortization, insurance and other charges included, approximately 
Rm. 80,000. This cost is based on ten round-trips during the 
summer season, as they are now being carried out. These costs 
will naturally be materially reduced as soon as we will be able to 
increase the number of our trips to 15 or 20 voyages per year. 
According to this figure, the operating cost of the Graf Zeppelin 
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on the route from Friedrichshafen to Rio de Janeiro, a distance of 
approximately 6,500 miles, amounts to Rm. 12.50 per statute mile. 
It is, of course, not readily possible to quote you these costs in 
dollars, since the purchasing power of the dollar within the United 
States is not the same as the value of the dollar expressed in 
foreign exchange, but I believe that it is safe for me to say that, 
expressed in terms of American conditions, every mile that we 
fly with the Graf Zeppelin costs us approximately $3.50. 

Our revenues from our trips from and to South America are 
as follows: 


For the transportation of mail 
20 passenger fares 
For express and excess baggage 


Or a total per voyage of . 70,000 


From these figures you will recognize that the Graf Zeppelin, 
when completely booked, already now nearly covers its operating 
cost, in spite of the fact that at present we are only able to make 
ten round-trips per year, because our hangar in Rio de Janeiro is 
not as yet completed. It is obvious that the operation of only one 
airship has a most unfavorable influence on our over-all costs. We 
have therefore planned to eventually place in the South American 
service a ship with greater performance ability, probably the LZ- 
129, now nearing completion in Friedrichshafen. This ship will 
have accommodations for 50 passengers and furthermore will be 
able to carry besides, a load of mail and freight, amounting to 
from 45,000 to 60,000 Ibs., depending upon the season of the year. 
Of course, the cost of operating this new ship will be considerably 
higher. Under otherwise equal conditions, I estimate the cost of a 
single voyage between Friedrichshafen and Rio de Janeiro at ap- 
proximately Rm. 125,000. But the possibilities of revenue in turn 
are doubled, so that good rentability of the service may be con- 
servatively anticipated. 

In general I would like to add in connection with this point: 
the most economical operation of an airship on a given route is 
with a pay load which equals the weight of the fuel to be used on 
the voyage. For this relation of the pay load to fuel load results 
in the best figures of tons of pay load per mile. It is, of course, at 
any time possible to construct airships of this theoretically best 
size, because the ability to carry pay load increases relatively with 
the increase in size. With airplanes, as you know, the contrary is 
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the case, so that with airplanes, at least for the time being, the 
size seems limited. 

To my remarks so far I would only like to add one thing. 
It is quite clear that the cost of the construction of airships, and 
therewith the cost of their operation in any service, will decrease 
in the future materially, because of one reason alone: namely, to 
date one has never been able to build airships of a certain type in 
any numbers. It has always been one, at the maximum two ships 
of one new type, which has been developed and constructed. 

I do not believe it to be promising too much if I say that, pro- 
vided we construct airships in a certain number of a definite type, 
the price at which such airships will be built, will be one-third or 
one-half less than present costs. Further, I have to add in con- 
nection with the costs and figures referred to above, that these 
costs are based on airships filled with hydrogen. Probably one 
will decide to consider for the service with North America helium 
filled airships, because this will further increase the reliability of 
operation, and because helium in sufficient quantities is available 
in this country now at reasonable prices. It is therefore imperative 
that in a future combined service of domestic and foreign airships, 
helium be made available to all companies who will participate in 
this service. It would seem to me desirable and advantageous to 
change the existing regulations concerning helium to provide for 
this contingency. The operating cost will probably increase 15 to 
29% by the use of helium, because ships filled with helium will 
have to be somewhat larger to give the same performance. 


Demonstration Service: 


However, concerning the demonstration service suggested by 
me, I would like to add another remark. This demonstration ser- 
vice shall serve the purpose of further clarifying the problem in- 
volved, but it would also present an excellent opportunity to train 
sufficient personnel. I would first of all be prepared to train 
American personnel for the North Atlantic line, and give these 
men every opportunity to acquire the necessary experience in the 
especially interesting and—according to the opinion of many— 
especially malicious atmosphere of the North Atlantic. For only 
on the basis of sufficient experience in the air over the different 
oceans and countries, it is in my opinion possible to establish safe 
air service. At present we are engaged in gathering such experi- 
ence, and the situation today is perhaps comparable to the situation 
of seafarers concerning operations in the neighborhood of danger- 
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ous and foggy coasts and treacherous currents, and in areas where 
hurricanes, pamperos and typhoons are frequent. Innumerable 
years were necessary to acquire sufficient experience to develop 
safe operating practice for sea going vessels navigating such waters. 
The scientific methods of today and the means of communication 
now at our disposal, make it much more easy for the airship men 
to build up on the basis of existing practice, exploiting all possi- 
bilities and available experience. 

It is for this reason that I always considered it wise, in spite 
of the danger undoubtedly connected therewith, to permit all of 
my older and experienced collaborators and members of the crew, 
tu participate in all of our long and interesting voyages. I do that, 
in order to train a staff of experts, and to give them every oppor- 
tunity to constantly increase and enlarge upon their knowledge and 
experience in these matters. There are, without doubt, certain 
similarities, especially from a navigational standpoint, between the 
operation of surface vessels and airships, but after all the operation 
of airships definitely demands years of specialized training. 


Conclusions: 


In conclusion please permit me to re-capitulate in a few sen- 
tences what I was anxious to convey to you: 

(1) The extended voyages of the Graf Zeppelin prove, in 
my opinion without a shadow of a doubt, the practicability of 
airships for commercial service. 

(2) It is for this reason that an airship service between the 
United States and Europe should be inaugurated with a minimum 
of delay, particularly in consideration of the immense significance 
and importance of this busy traffic line across the Atlantic. 

(3) In order to clarify the problems involved in such a ser- 
vice, insofar as this may yet be necessary, we should begin as early 
as possible with demonstration voyages. During the organization 
of this demonstration service we should already now give due con- 
sideration to the cooperation between the countries involved. For 
an airship service extending over countries and oceans can only be 
developed in a spirit of friendly understanding between the peoples 
concerned. 

Our Company, the Luftschiffbau Zeppelin, will always be 
guided by these views, gratefully remembering the fact that the 
first great pioneering voyages of the Graf Zeppelin were only pos- 
sible through the friendly cooperation of the United States Gov- 
ernment and its Navy, Commerce and Post Office Departments. 





EDITORIALS 


LINTHICUM FOUNDATION PRIZE FOR 1937 


The Faculty of Law of Northwestern University administer- 
ing the income of The Charles Clarence Linthicum Foundation‘ 
announces that: 


The sum of one thousand dollars and a bronze medal, 
as a first prize, and not more than five sums of one hun- 
dred dollars each, as second prizes with honorable men- 
tion, will be awarded to the authors of the best monographs 
submitted by March 1, 1937, on the following subject :? 


Carrier Liability in National and International 
Air Commerce 


(including liability to passengers, shippers, and others for 
personal injuries and property damage) 


The conditions of award are as follows: 
1. The award will be made by vote of the Faculty of Law, 





1. Charles C. Linthicum (1857-1916), a graduate of this school in 1882, 
president of the Patent Law Association of Chicago in 1899, and counsel in 
patent law for the United States Steel Corporation, was for twenty years lecturer 
on Patent Law in this School. The Charles C. Linthicum Foundation, given in 
his honor and established by Harvey S. Firestone and other friends, is applicable 
to the general purpose of cultivating research, study, and instruction in the 
fields of the law of patents, trade-marks, copyright, or other topics of the law 
involving the development of trade, industry, and commerce; and specifically by 
means of the delivery of lectures or other form of instruction; the publication of 
meritorious essays, monographs, or books; the aid of research or preparation 
for publication; the award of prizes to meritorious essays, monographs, or 
books, already written or published; etc. 

2. In 1935 the subject was, ‘“‘A Survey of the Principal National Patent 
Systems, from the Historical and Comparative Points of View.’ The first 
prize was awarded to JAN VOJACEK, vice-president of the Association of Czecho- 
slovakian Patent Attorneys and delegate of the Czechoslovakian Government to 
the London 1934 International Conference on Industrial Property. A second 
prize with special honorable mention was awarded to Kari B. Lutz, member 
of the New York Bar, in the firm of Ramsey, Kent, Chisholm and Lutz, in 
New York City; and second prizes with honorable mention were awarded to 
GEORGE VON GEHR, member of the Illinois Bar and registered patent attorney, 
in the firm of Langner, Perry, Card, and Langner, in Chicago; to MARIO GHIRON, 
member of the Bar of Rome, Italy, and professor in the University of Rome; 
and to Epwin M. THOMAS, member of the District of Columbia Bar and As- 
sistant Examiner of Patents in the United States Patent Office. 

In 1933 the subject was “Negotiable Instruments in Their International 
Relations.” but no award was made. 

In 1932 the subject was “A Comprehensive Critique of the International 
Chamber of Commerce (U. S. A. Section) Committee’s Draft Convention for 
the International Protection of Industrial Property.” The first prize was 
awarded to LESLIE BARTLETT Daviks, of Melbourne, president of the Australian 
Institute of Patent Attorneys, with ARTHUR DEAN of the same Institute, and 
second prizes with honorable mention to J. M. Buiss, of Surrey, member of the 
Honorable Society of Lincoln’s Inn, to STEPHEN P. Lapas, member of the New 
York Bar, and. to MARCEL PLAISANT. Senator, and member of the Paris Bar. 

. In 1930, the subject was “A Complete Program for the Improvement of the 
United States Patent Law System,” and the prize was awarded to RIcHARD 
SPENceR, of the Chicago Bar, now First Assistant Commissioner of Patents, 
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after scrutiny of the best works offered; and the Faculty may 
delegate the preliminary selection to other persons. 

2. To be eligible for the award the author must be at the date 
of submission a member of the bar or of a faculty of law, or a 
student registered in a recognized law school, or a patent agent or 
attorney, or a member of a government staff, in any country. It 
is permissible for two or more persons to collaborate in the prepara- 
lion of a monograph, it being understood, however, that no mono- 
graph will receive more than one prize award. 

3. The manuscript must be received by March 1, 1937. 

4. The Faculty reserves the right to make no awards, if in its 
judgment no work submitted is of sufficient merit. The first prize 
award will not be divided. 

5. The copyright of the work receiving the first prize will 
remain in the author, but the Faculty will endeavor to arrange 
for its publication; when published, its title page must mention 
the award of the prize of the Charles C. Linthicum Foundation of 
Northwestern University. 

6. The work submitted may be one already in print at the 
time of submission. Manuscripts submitted must be typewritten 
on paper of size of legal cap or typewriter or commercial note, 
and in the English language. A manuscript in the French, German, 
Italian or Spanish language may be accepted in the Faculty’s dis- 
cretion by special vote, but the expense of translating for publica- 
lion (if awarded the first prize) will be deducted from the sum 
awarded. 

7. The Faculty is not responsible for loss or injury of manu- 
scripts submitted, but will endeavor to give them safe custody. 
They will be returned on request if return postage is supplied. 

8. Each work submitted should be identified only by a Latin 
word or other short phrase typed on the title page or first page 
and on the enclosing envelope. It should be forwarded in another 
envelope containing also (2) the letter of submission, signed only 
by the identifying word or phrase, (3) a third sealed envelope 
hearing outside the identifying word or phrase and containing a 





Washington, D. C.; also a second prize with honorable mention to JoHN F. Ross. 
of the Cleveland Bar. The monograph was published in 1931 (Callaghan, 
Chicago) under the title “The United States Patent Law System.” 

In 1929, the subject was “Scientific Property.” The first prize was awarded 
to CHARLES JoHN HAMSON, of London, England, member of the Honorable 
Society of Gray's Inn; and second prizes with honorable mention to L. 
Davies, of Melbourne, Australia, registered patent attorney, and to FRANCOIS 
POIGNON, of Montbard, France, graduate student at the University of Lille. 
The monograph was published in 1930, under the title “Patent Rights for Sci- 
entific Discoveries” (Bobbs-Merrill, Indianapolis). 

In 1927, the subject was “The Law of Radio-Communication,” and the prize 
was awarded to STEPHEN Davis, of the New York Bar. The monograph was 
published in 1927 under the above title (McGraw,,New York). 
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paper giving the true name and address of the author and the fact 
making him eligible under paragraph 2 above. 

9. To verify arrival of the work the author should forward 
it by registered mail with return receipt. 

10. Address: The Linthicum Foundation, Northwestern Uni- 
versity Law School, McKinlock Campus, 357 East Chicago Avenue, 
Chicago, Illinois. 


AVIATION COMMITTEES IN CONGRESS 


The desirability of having a standing committee on civil aviation 
in each of the Houses of Congress has been apparent for some 
time. The National Association of State Aviation Officials made 
the matter the subject of a special resolution at its Fifth Annual 
Meeting in Detroit, September 28, 1935. The resolution read as 
follows: 


Wuereas, The United States Senate has seen fit to appoint a sub- 
committee of the Committee on Commerce to study all phases of civil 
aviation, and 

Whereas, The existence of such a committee both in the United States 
Senate and in the House of Representatives, which has a thorough knowledge 
of aviation or can acquire such a knowledge by experience, has long been 
felt to be desirable, 

THEREFORE BE It RKesotvep by this Association that we urge upon the 
Vice-President as the presiding officer of the Senate, and upon the Speaker 
of the House of Representatives, the creation in each of these bodies of a 
Committee on Civil Aviation to which committees shall be referred all meas- 
ures introduced into these respective houses concerning civil aviation. 


It is understood that Senator Harry Byrd, of Virginia, now 
has a resolution (S. R. No. 118) on the calendar which would 
amend Senate Rule No. 25 by providing for the addition of a “Com- 
mittee on Air Commerce and Civil Aviation” with a proposed 
membership of twelve senators. Favorable action on this resolution 
and a similar one in the House would prove to be of very great 
value to all aviation interests. 
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DIGEST OF STATE AERONAUTICAL LEGISLATION 


A digest of state aeronautical legislation has been recently completed by 
the editor, in his capacity as Legal Counsel for the United States Senate Sub- 
committee on Aircraft Investigation and, if the permission of the subcom- 
mittee can be obtained, it is expected that the digest will be printed as a 
revision of Aeronautics Bulletin No. 18—the last number of which was issued 
in 1929. Publication by the Bureau will enable all those interested in the 
subject matter to obtain copies free of charge or for a modest sum. Further, 
the legal staff of the Bureau should be able to keep the bulletin up to date 
in the future, with a minimum of difficulty. 

To indicate the trends relative to the setting up of state aviation pro- 
motional and regulatory bodies and the requirements for aircraft and pilot 
licenses, two charts from the digest are reproduced on the following pages. 
The increase in special aviation bodies is of interest, as is the progress of 
the requirement of federal licenses. 

Relative to aviation personnel, the National Association of State Avia- 
tion Officials has prepared a recent bulletin giving a rather full list of per- 
sons connected officially with aeronautics in the various states. 
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Types of State Aviation Promotional and Regulatory Bodies 




















Utilities Com. 
Highway Dept. 
Public Works 
Sec’y of State 








Adjutant Gen’! 





Motor Vehicles 








Dept. of Revenue 





Title of Body 
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s< | Aviation Body 


Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 


. Delaware 
. Florida 

. Georgia 

. Idaho 

. Illinois 

. Indiana 

. lowa 


. Kansas 
. Kentucky 


. Louisiana 
. Maine 
. Maryland 


. Massachusetts 


. Michigan 

. Minnesota 
. Mississippi 
. Missouri 


. Montana 
5. Nebraska 


. Nevada 

. New Hampshire 
. New Jersey 

. New Mexico 

. New York 

. North Carolina 
. North Dakota 
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. Oklahoma 

. Oregon 

. Pennsylvania 

. Rhode Island 

. South Carolina 


. South Dakota 
. Tennessee 


. Texas 
42. Utah 

. Vermont 

. Virginia 


5, Washington 


. West Virginia 


7. Wisconsin 


TOTALS 


. Wyoming 


iiinpincisieas 


x 
Xx 


State Aviation Commission _ 
Arizona Corporation Commission 


Public Utilities Commission 
Commissioner of Aeronautics 


State Road Department 


Department of Public Works 
Illinois Aeronautics Commission 


Iowa Aeronautics Commission 


The Adjutant General 

Louisiana Highway Commission 
The Secretary of State 

Maryland Aviation Commission 
Registrar of Motor Vehicles 
Michigan Board Aeronautics 
Minnesota Aeronautics Commission 


Commissioner of Aeronautics (No law) 
Nebraska Aeronautics Commission 
Public Service Commission 

Public Service Commission 

State Department of Aviation 

State Corporation Commission 

New York Aviation Commission 


Board of Railroad Commissions 

State Bureau of Aeronautics 

State Highway Commission 

State Board of Aeronautics 
Department of Revenue 

Department of Public Works 

South Carolina Aeronautics Commission 
South Dakota Aeronautics Commission 
State Aeronautics Commission 


Commissioner of Motor Vehicles 
State Corporation Commission 


West Virginia Board of Aeronautics 





17 


114 


34 states have some type of aviation body 





1L—Limited Jurisdiction. 
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Aircraft and Pilot License Requirements 
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26. Nevada 


. New Hampshire 
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. New York 
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31. North Carolina 
32. North Dakota 
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34. Oklahoma 
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36. Pennsylvania 
37. Rhode Island 
38. South Carolina 


KA 
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39. South Dakota 
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42. Utah 
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5. Washington 


. Wyoming 


. Tennessee 
. Texas 


. Vermont 
. Virginia 
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AAAS AMMA 
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Both state and federal licenses required 


This regulation may be obsolete 


State and federal licenses required 


No aircraft licenses required by statute 
Federal license for common carriers only 


Aircraft license or commercial aircraft 


only 


Commercial aircraft exempt for 1 year 


State and federal licenses required 
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1C—For commercial aircraft only. 
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N.A.S.A.0O.—BUREAU OF AIR COMMERCE CONFERENCE 


N. A. S. A. O. members representing fifteen or sixteen states met with 
Col. J. Monroe Johnson, Assistant Secretary of Commerce, and the executive 
personnel of the Bureau of Air Commerce on Tuesday, January 21st. with 
resulting assurances of increased cooperation between both groups looking 
toward the increased development of aviation in the future. 

The N. A. S. A. O. emphasized the need of agreement on the fundamental 
program of state and federal promotional and regulatory matters pertaining 
to aviation and presented some twelve propositions to the Bureau of Air 
Commerce which might form the basis of a joint working program. The 
proposal of the National Association was as follows :! 

The Federal Bureau of Air Commerce and the National Association 
of State Aviation Officials believe : 


1. That, in addition to the work of the federal Bureau of Air 
Commerce, there is a distinct place for aeronautical promotional and 
regulatory work on the part of the several states. 


2. That full cooperation between the federal and state aeronautical 
agencies is a first requisite to the sound promotion and regulation of 
aviation. 

3. That both existing federal and state aeronautical agencies should 
take an active part in bringing about the enactment, in all states, of 
substantially uniform state aeronautical legislation as embodied in the 
Uniform Aeronautical Regulatory Act and the Uniform Airports Act 
already endorsed by the National Association of State Aviation Officials, 
the National Conference of Commissioners on Uniform State Laws, and 
the American Bar Association. That is, that the Bureau of Air Com- 
merce, as well as the National Association of State Aviation Officials, 
should take an active part in bringing to the attention of the proper 
state authorities the desirability of enacting these two uniform state 
acts. 


4. That, in the future and within a reasonable time before the 
issuance of any federal regulations (except emergency regulations), a 
proposed draft of same be submitted to the National Association of 
State Aviation Officials for its consideration, it being understood that 
the National Association will in turn sponsor no state legislation or 
regulation without submitting the same, within a reasonable time before 
its adoption, to the federal Bureau of Air Commerce. 


5. The National Association of State Aviation Officials also desires 
to make the following additional specific suggestions relative to federal 
regulation: 

(a) That the federal inspection and licensing services of the 
Bureau be improved by the addition of personnel, to include: 

(1) The allocation, to each inspection district of the Bureau, 

of a skillful, personable and practical mechanic whose 

function shall be to go from field to field and instruct 

licensed mechanics in the newest and best practices as 

they are evolved in the industry; that he shall function 
primarily in the encouraging of mechanics to a better 
maintenance; that he shall hear their troubles, help 

them with their difficulties and shall in no sense be em- 





1. The twelve points set forth represent solely the viewpoint of the Na- 
tional Association of State Aviation Officials. It is believed that the officials 
of the Department of Commerce and the Bureau of Air Commerce are in sub- 
stantial agreement on many of these points. However, until they have ex- 
dp eigen themselves, this summary must not be considered as a statement of 
their views. 





JOURNAL OF AIR LAW 


ployed merely to renew licenses or to grant exemptions 
from license requirements ; 

The provision of a type of temporary federal license 
for use on any aircraft in the transit of the aircraft 
to a point of inspection or in the testing of aircraft 
during a period immediately previous to the securing of 
its regular license. 


That the Bureau of Air Commerce budget be increased to 
provide specifically for these additional necessary activities. 


That the issuance of identification numbers for aircraft be 
accompanied by a clear and unequivocal statement that such 
aircraft may not legally be flown in a state which requires 
federal licenses for all aircraft, and that such identification 
number in no way implies federal approval of the airworthi- 
ness of said aircraft. 


6. That the Bureau of Air Commerce actively participate in the 
promotion of a national aeronautical educational program in cooperation 
with state aviation officials, the National Aeronautic Association, the 
American Legion, and other national organizations sponsoring such a 
program—the ultimate aim of this program being to have incorporated, 
in the curricula of public schools, instruction in the fundamental prin- 
ciples of aeronautics and engouragement of flight instruction in the 
accredited colleges and universities. 


7. That an Educational Section be established in the Bureau of Air 
Commerce and that an appropriation be secured for the financing of 
said section. 


8. That the National Association of State Aviation Officials is al- 
ways ready and willing to aid the Bureau of Air Commerce in its pro- 
motional activities and that the State Coordinator of the Bureau be 
authorized to issue such bulletins as may be necessary to keep all state 
aviation officials informed as to the program and activities of the federal 
Bureau. 


9. That federal legislation be initiated so as to provide federal 
funds for the construction and maintenance of airports and the con- 
struction, maintenance, and operation of navigational facilities. 


10. That such federal appropriation be administered by the Bureau 
of Air Commerce, or other proper federal agency, in cooperation with 
state aviation officials. 


11. That appropriate federal legislation be enacted so as to permit 
the expenditure of federal funds on all airports, landing fields, and 
navigational facilities, including air markings, which may be designated 
by federal and state officials as being necessary to the development of 
an adequate federal-state airways system. 


12. That, in the future and within a reasonable time before the 
perfection of any federal program for the provision of air navigation 
facilities (including airports, airways, etc.), a proposed plan of same 
shall be submitted to the state aeronautical agencies affected, it being 
understood that the state aeronautical agencies will in turn sponsor no 
state developmental program without submitting the same, within a 
reasonable time before its adoption, to the federal Bureau of Air 
Commerce. 


It is expected that a joint statement will be made by the Bureau and the 
N. A. S. A. O. as soon as some modification can be made by the Bureau 
It was the unanimous opinion of all present that both federal and state aero- 
nautical legislation are necessary and that substantial uniformity of state 
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legislation is the practical end to be achieved. While the Department of 
Commerce officials pointed out some of the difficulties incident to having the 
federal government take an active part in the sponsoring of state aviation 
legislation establishing some type of aviation body to supervise promotional 
and regulatory activities, they indicated a ready willingness to assist in bring- 
ing about such results by every proper means at their disposal. 

In addition to the Bureau conference, meetings were also had with the 
Bureau of Public Roads and the W. P. A. Airports Division. The meeting 
called by Congressman McSwain to discuss the matter of the proposed Junior 
Air Reserve was well attended by the N. A. S. A. O. members. 

At the Wednesday morning breakfast, the representatives heard from 
Mr. Charles F. Horner, President of the National Aeronautic Association, 
Mr. Dudley M. Steele, Chairman of the National Aviation Commission of the 
American Legion, Col. Harold E. Hartney, Technical Adviser of the Senate 
Committee on Aircraft Investigation, and others. 

On Thursday, the delegates were the guests of the N. A. C. A. and the 
Navy Department on a trip to Langley Field. Mr. John F. Victory, Secre- 
tary of the N. A. C. A., saw to it that the day’s entertainment was arranged 
with customary perfection. 

Tentative arrangements for the Sixth Annual Meeting at Hartford (with 
stops at Newark and New York) were made at a Friday conference. The 
program will be presented for approval by Charles L. Morris, of Connecticut. 
and the first draft should be ready for circulation within the next few weeks. 


N.A.S.A.0. REGIONAL MEETINGS 


South East Region: 

Forty representatives from six of the southeastern states met at the 
Ansley Hotel at Atlanta, Georgia, during the two-day period from January 
12-13, for the regional meeting called by Vice-President McMullen of Florida. 

R. O. Lindsay, Director of Aeronautics for Tennessee, spoke on airport 
maintenance and, as a result of the discussion on this subject the following 
resolution was unanimously adopted: 


Wuereas, the Federal Government and the Governments of the various 
States, Counties and Municipalities of the United States are expending large 
sums of money in the construction and maintenance of airports, and 

WHEREAS, such airports must be maintained in safe and usable condition 
at all times, and 

Wuereas, the use of tail-skids on aircraft is a distinct detriment to 
many types of airports because of the tendency of such tail-skids during 
the process of landing and taxiing to plough deep furrows in sodded fields 
and treated runways, and 


Whereas, for obvious economic reasons the additional work and addi- 
tional cost of maintaining airports resulting from the use of tail-skids should 
be eliminated, and 


Wuereas, the Southeastern Regional Meeting of the National Association 
of State Aviation Officials in conjunction with airport managers and aircraft 
operators in the Southeastern States, after full discussion, decided that the 
use of tail-skids on airplanes is detrimental to the public safety and the 
proper and economic maintenance of airports. 

_ Now, Tuererore, Be It Resotvep by this Regional Division of the Na- 
tional Association of State Aviation Officials in regular convention assembled 
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at Atlanta, Georgia, this 13th day of January, 1936, that the Bureau of Air 
Commerce be requested to foster such regulations as may be necessary to 
eliminate the use of tail-skids on airplanes weighing 1000 pounds or more; 
airplanes weighing less than 1000 pounds to be equipped with a tail wheel 
or a spoon-type shoe on the tail-skid, so designed that it will not destroy or 
damage hard surfaced runways or landing surfaces of airports. 


In a talk on “National Defense Values of Commercial Airports,” Captain 
John B. Patrick, Air Corps, Instructor Non-Divisional Air Units, 4th Corps 
Area, pointed out that it is more desirable to base planes at a number of 
airports than to attempt the building of underground airports for military 
purposes. If groups of planes should be stationed within 200 miles of each 
other, they could readily render aid through the employment of radio devices 
to help them assemble at a given point. 

W. G. Stewart, Assistant Director of the State Road Department of 
Florida, indicated the possibilities of “Air Education” and stated that “there 
should be in every state a central distributing point for the dissemination of 
authentic information of the various aviation facilities which that particular 
state has to offer. The Aviation Division of the Florida State Road Depart- 
ment attempts to accomplish this by means of Bulletins issued periodically, 
setting forth items of interest and value. These are mailed not only to 
fliers, but also to prominent citizens, legislators and aviation enthusiasts 
within the state, as well as to interested agencies without the state. By 
this method people throughout the state are kept fully informed as to what 
is going on, thereby keeping alive their interést and enthusiasm. . . . Florida 
also compiles and produces each year an official airways map of the state.” 

Relative to “Student Instruction and Charter Operations,” Dexter C. 
Martin, State Director of Aeronautics for South Carolina, offered the fol- 
lowing suggestions: (1) It is the opinion that the instructor should have 
a special instructor’s license issued by the Department of Commerce. Re- 
quirements for this license should determine whether or not the instructor 
is capable of passing on his information to the student. (2) From the opera- 
tor’s standpoint, the student permit requirements have a tendency to dis- 
courage, rather than to encourage, a student. Students hesitate to pay for 
a physical examination and permit until after they have taken sufficient time 
to become sufficiently air-minded to continue the course. It has been sug- 
gested that, instead of a student permit, the Department of Commerce might 
issue a form affidavit—to be issued by the Department or signed by both 
the student and his instructor—certifying that the student is physically fit 
to receive instruction for a period of five hours (or up to solo). Then, 
before soloing, the student would be required to take a physical examination 
and obtain his regular student permit. The student would be told, of course, 
that he assumes the risk of failure to obtain the student permit in case he 
should fail to pass the required physical examination. (3) It should be 
compulsory for all students to be given instruction in stalls, spins, and a 
specified number of dual hours, prior to solo. The suggested dual time 
would be 8-10 hours before solo. After solo, the instructor should be held 
responsible for regular checks on the student’s flying up to 25 hours of solo. 

George Gardner, Superintendent Western Division of Eastern Airlines, 
discussed the subject of scheduled airlines and stressed the fact that the 
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present airports are not equipped to accommodate the planes which are 


now being built for operating during the next winter. 


North Central Region: 

Vice-President Kirk Baldwin, of Wyoming, was host to the three western 
regions at his Cheyenne meeting on January 12-14, inclusive. Nearly two 
hundred delegates from outside the State of Wyoming attended. and the 
Tuesday evening banquet was attended by about five hundred persons. 

Mr. Baldwin, who is the State Treasurer of Wyoming, presented an im- 
hundred delegates from outside the State of Wyoming attended, and the 
developed the legislative history of air mail carriage—with particular refer- 
ence to the recent amendments made in the act. 

The following resolutions emanating from the convention are of general 
interest : 

III. 

Whereas, the training of the private flyer should include sufficient 
specific instruction to engender sympathy and mutual understanding between 
civilian flying on the one hand and army and navy flying on the other hand 
for the purpose of solidifying unity of purpose in aviation in peace times 
and in times of emergency, and 

Wuereas, this regional meeting of the National Association of State 
Aviation Officials has deemed it of major importance to further the interest 
of the private operator, 

_ THEREFORE, Be It ReEsoLvep, that we as a group petition the representa- 
tives of our several states in Congress to enact legislation looking to this end, 
and as a possible means of accomplishing this purpose request that they 
investigate the possibility of the federal government paying a percentage of 
the tuition of those qualified in the United States between the ages of 18 
and 30 who are desirous of taking up aviation, and following their instruc- 
tional work to the grade of a private license. Anticipating that as a matter 
of national defense, and promotion of the industry as a whole these men and 
women could be given intensive training in a short period of time, which 
would meet army specifications for a combat flyer, and a livelihood for the in- 
dependent operator. 

V. 

_ Wuereas, the National Association of State Aviation Officials at their 
fourth annual convention approved and adopted a proposed Uniform State 
Regulatory Act, 

THEREFORE, Be It ReEsotvep, that this region again in convention as- 
sembled, petition our members to lend every effort within their states to have 
such legislation enacted by their state legislature looking to the end that we 
may have in the United States uniform legislation which will be familiar to 
everyone who flys. 


VI. 


WHEREAS, the price of gasoline at many airports carries an exorbitant 
spread as between wholesale and retail prices, in many instances being posted 
as much as 11 cents above the retail price as posted by the oil companies, 
which presents a serious obstacle to the growth of private flying, 


THEREFORE, BE It ReEsoLvep, that we enter our protest and express our 
earnest desire that the national Aeronautical Chamber of Commerce under- 
take a survey looking to more uniform prices, based on costs, in order that 
aviation may be served—rather than deterred—in its growth. 
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X. 

Wuereas, to the best of our information, Department of Commerce Air 
Bureau inspectors and supervisors are compelled to rely mostly on other 
than air transportation to fulfil their duties, and 

WHEREAS, but a small percentage of the airplanes now in use are equipped 
with blind-flying instruments and radio, 

THEREFORE, Be It Resovven, that we petition Congress to provide money 
to the Bureau of Air Commerce so that this Bureau may in turn furnish 
its field employees with planes and equipment to use in their work—which 
the Bureau now requires of the air transport companies. 


UNIFORM AERONAUTICAL CODE: ACTIVITIES OF AMER- 
ICAN BAR AND CONFERENCE AVIATION COMMITTEES 


Drafting of the “non-regulatory” division of the three-part Uniform 
Aeronautical Code undertaken by the American Bar Association Committee 
in 1934 has made rapid progress during the last few months. On January 24, 
1936, the Reporter for the American Law Institute called his advisers to 
meet in Philadelphia with the aeronautical law committees of the American 
Bar Association and the Conference of Commissioners on Uniform State 
Laws for the purpose of discussing and drafting a uniform act. On Janu- 
ary 13th, in Chicago, the committees of the Conference and Bar Association 
had previously met for the same purpose. 

The substantive law act now being drafted has recently been named 
the Uniform Law of Air Flight and deals with such questions as the right 
of flight, the liability of the owner and operator of aircraft to passengers, 
shippers and third persons on the surface, liability in case of collision of 
aircraft and other similar topics, including the advisability of fixing a maxi- 
mum limit of liability and requiring compulsory insurance to cover the lia- 
bility imposed. A fourth division has been added which is entitled Uniform 
Air Jurisdiction Act and deals with such problems in the conflict of laws as 
the jurisdiction of crime, torts, contracts and non-contractual acts taking 
place on board an aircraft in flight. 

The Philadelphia meeting was attended by the following: William A. 
Schnader of Philadelphia, Chairman of the Conference and Bar Association 
committees and Reporter for the institute; Dean William Draper Lewis of 
Philadelphia, Director of the Institute; Francis H. Bohlen of the University 
of Pennsylvania Law School, Adviser to the Reporter; Judge Augustus N. 
Hand of New York, Adviser to the Reporter; Nathan William MacChesney 
of Chicago, Adviser to the Reporter and member of the Conference com- 
mittee; Edward S. Thurston of Harvard Law School, Adviser to the Re- 
porter; Mrs. Mabel Walker \Willebrandt of Washington, D. C., member of 
the Bar Association committee; J. Purdon Wright of Baltimore, Maryland, 
member of the Conference committees, and Edward C. Sweeney of Rock 
Island, Illinois, Assistant to Mr. Schnader, appointed by the Conference of 
Commissioners. 

At the later meeting, a tentative draft of the Reporter, William A. 
Schnader was submitted for discussion and analyzed. Numerous changes 
were suggested at the meeting but the revised draft remains tentative, and it 
has been agreed that the draft will be held confidential by the committees 
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until the detailed provisions have been more thoroughly discussed and def- 
initely accepted by the committees. 

Following the understanding reached prior to the annual meetings in 
1934, the American Bar Association committee is cooperating with the com- 
mittee of the Conference of Commissioners, in an advisory capacity, in 
drafting the present three part Uniform Aeronautical Code. The uniform 
act being prepared by the American Law Institute is an independent under- 
taking, although a working agreement has been reached by the executive 
committees of the Conference and the Institute to cooperate with a view 
of adopting and recommending an identical act. With this objective, William 
A. Schnader was appointed Reporter for the Institute as well as chairman 
of each of the other two committees. 

The American Law Institute is taking an active part in drafting the 
Uniform Aeronautical Act pursuant to a new policy adopted by the Institute 
at its annual meeting in 1935. The policy was a decision to engage in drafting 
uniform laws relative to matters covered by the Restatement, and where the 
Institute feels the law should be changed or developed. The Uniform Aero- 
nautical Act is one of the first to be prepared by the Institute. The pro- 
cedure adopted by the Institute is similar to that followed with the Restate- 
ment, namely, to appoint a Reporter and Advisers to assist the Reporter. 
The Reporter is responsible to the Director of the Institute and to the 
Council, which body must approve the Act and refer it to the annual meeting 
of the Institute for adoption. The present Advisers to the Reporter, William 
A. Schnader, are: Francis H. Bohlen, John C. Cooper, Jr., Augustus N. 
Hand, Nathan William MacChesney, and Edward S. Thurston. 

The Institute Advisers and two committees plan to hold further meetings 
this spring and are endeavoring to have at least a tentative draft of the Acts 
ready for presentation to the annual meeting of the American Law Institute 
in May, 1936, and to the annual meetings of the Conference of Commissioners 
and the American Bar Association in August, 1936. 

The members of the American Bar Association and Conference com- 
mittees for the present year are as follows: 


(1) American Bar Association Committee on Aeronautical Law 
WiiiaM A. SCHNADER, Chairman. Packard Building, Philadelphia. 
Pennsylvania. 
Joe Criper, Jr. H. W. Hellman Building, Los Angeles, California. 
GeorcE B. Locan, 506 Olive Street, St. Louis, Missouri. 
Howarp OstTerHOUT, 20 Pine Street, New York City, New York. 
a: on WILLEBRANDT, Shoreham Building, Washington, 


(2) National Conference of Commissioners Committee on Uniform 
Aeronautical Code 


Wiiam A. ScHNADER, Chairman. Packard Building, Philadelphia, 
Pennsylvania. 
Ropert T. Barton, Jr., Mutual Building, Richmond, Virginia. 
Coons G. Bocert, University of Chicago Law School, Chicago, 
inois. 
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NaTHAN WILLIAM MacCuesney, 30 North La Salle Street, Chicago, 
Illinois. 


Henry C. MackALL, First National-Soo Line Building,, Minne- 
apolis, Minnesota. 


Joun C. Pryor, Law Department, C. B. & Q. R. R. Co., Burling- 
ton, Iowa. 


J. Purpon Wricut, Maryland Trust Building, Baltimore, Maryland. 
Epwarv C. SwEeENeEy.* 





* Of the Illinois Bar. Inspector, Illinois Aeronautics Commission, and 
Secretary of the Illinois State Bar Association Aviation Committee. 
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AIRPORT AND AIRWAY TRAFFIC CONTROL: 
ADDITIONAL DATA AND SAFETY AGREEMENTS 


In the January issue of the JouRNAL the general subject of Instrument 
Flying Near Airways and Airway Terminals was dealt with at page 116. 
The “Notice to All Pilots and Operators,” as modified on November 15, 1935, 
was reprinted in full. Further, the inter-air line safety agreement covering 
the Chicago-Cleveland-Newark Airway was printed on page 117. 

Since then, certain supplementary data are available and make possible 
the presentation of a more complete coverage of the subject matter. 


General Statement of the Problem: 


The increased volume of instrument flying in and above clouds and over- 
cast makes some form of traffic control imperative for the civil airways and 
major airports of the United States. 

Developments in instrument flying have been such that airmen now fly 
in weather which formerly would have been prohibitive. As a result, air 
lines are able to adhere more closely to schedules and other operators find it 
possible to use their airplanes more regularly. However, with airplanes 
operating under conditions of visibility and ceiling which prevent pilots from 
seeing ahead, or, in other words, when the planes are flying in, climbing 
through, or descending through sclid or broken clouds, there is introduced a 
collision hazard which has to be avoided by controlling the movements of 
aircraft so that they will not come together in the air. 

The Bureau of Air Commerce, Department of Commerce, has made ex- 
tensive studies of the problems involved, in conjunction with the Army, Navy, 
Marine Corps and Coast Guard, as well as the operators of airports, air lines 
and charter services and the owners and pilots of privately operated aircraft. 
A number of the larger airports already have installed traffic control towers 
manned by personnel who direct the movements of aircraft to and from their 
landing areas by means of radio and light signals. 

In an effort to obtain all viewpoints, and receive all possible suggestions, 
the Bureau invited a representative group of all interests concerned to attend 
a conference on air traffic control in Washington November 12, 13 and 14 to 
draft these proposed recommendations. As a result of its studies and of the 
discussions which took place at the conference, the Bureau has already taken 
some preliminary steps, and has drawn tentative plans for the development 
of a comprehensive proposed system of air traffic control, which are set 
forth hereafter. 

The Bureau of Air Commerce appears to be the logical agency to pro- 
mulgate and enforce uniform rules governing air traffic into and out of the 
terminal airports and along the airways. This regulation, to be effective, 
should include the licensing of the “air traffic regulators” who direct air 
traffic from existing control towers at airports and from towers which may 
be established later. 

However, before proceeding with the formulation and publication of such 
rules and licensing requirements, the Bureau, in keeping with its long standing 
policy, desires that all in the industry be informed of what is contemplated so 
that they may offer their comments and suggestions. 

Therefore, the first questicns as to which you are asked for an expression 
of opinion are: 


Do you concur that the Department of Commerce should now 
regulate all air traffic in the vicinity of airports on civil airways, 
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and en route between airports on civil airways, during both good and 
bad weather, with appropriate bad weather air traffic rules? 

Do you concur that the Department of Commerce should license 
the “air traffic regulators” who are and will be engaged in controlling 
such air traffic? 


The Bureau already has acquainted the Army, Navy, Marine Corps and 
Coast Guard with its views. Those agencies have subscribed to them and 
will collaborate in the drafting and adoption of air traffic rules. 

For the beginning of the discussions which culminated in the November 
12 conference and the action growing therefrom, it is necessary to go back to 
April 8, 1935. On that date the air line operators met in a conference called 
by the Director of Air Commerce for consideration of various problems, one 
of which was air traffic control. The operators at that time recommended 
that the Department of Commerce should make a study of the existing situa- 
tion and provide some method of dealing with the collision hazard which ex- 
isted not only for the air lines but for all other users of the airways as well, 
and particularly the users of airways on which traffic was heavy. Several 
meetings subsequently were held at various cities having control towers. 

Army, Navy, Marine Corps and Coast Guard aircraft also are users of 
the airways, and in September the Bureau invited those agencies to par- 
ticipate in a conference with a plan for uniform control and compliance as its 
objective. All accepted, agreed that some such plan was necessary, and 
expressed their willingness to help in formulating it and to assure compli- 
ance by their airmen. The work of setting up a proposed plan that would be 
practicable and workable for all who use the airways was undertaken. 

The Bureau realized that considerable study would be required and a 
number of meetings would have to be held before 2 workable plan could be 
adopted and put into effect, and that in the meantime the bad weather of the 
winter months would increase the amount of intentional instrument point-to- 
point flying, making some precautionary measures necessary. 

Je were aware also that some of the airlines, of necessity, had pro- 
vided their own inter-air line agreement for safety between their own aircraft 
such as the operation on the Chicago-Newark airway and at congested air- 
ports. However, other airmen who were not aware of the agreement and 
were therefore not complying with it were themselves in danger of collision 
and also were potential hazards to the aircraft of the regular scheduled air 
line systems. It therefore became necessary as a precautionary measure to 
ask airway users other than air line operators to cooperate by refraining 
temporarily from intentional instrument flying in the vicinity of the airways 
and terminals. The Notice to All Pilots and Operators, dated November 1, 
which put this procedure into effect was intended to govern only until a 
more comprehensive rule could be adopted. Following the November 12 
conference, the first precautionary measure was superseded by a modified 
Notice to All Pilots and Operators which is quoted herein. (See Sec. II.) 

The Air Traffic Control Conference convened on Tuesday morning, No- 
vember 12, in the Commerce Building at Washington, with the following 
represented : 


Private pilots Marine Corps 

Commercial pilots U. S. Coast Guard 

Air line pilots Airport operators 

Charter services Air line companies 

Aeronautical radio interests National Aeronautic Association 
Weather Bureau Aeronautical Chamber of Commerce 
Army Aviation Insurance Underwriters 
Navy 


After opening addresses by Eugene L. Vidal, Director of Air Commerce, 
and Col. J. Carroll Cone, Assistant Director of Air Commerce in charge of 
Air Regulation, R. W. Schroeder, assisting Col. Cone, took the chair for the 
three-day session and its detailed general discussion of all phases of air traffic. 

At the conclusion of this general discussion the conference was organized 
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into committees. All present were made members of the General Committee 
(a list of those attending begins on page 23), and four subcommittees were 
appointed as follows: 


Subcommittee on Precautionary Regulation Measure 
Subcommittee on Flight Altitude 

Subcommittee on Airport Traffic Control 
Subcommittee on Airway Traffic Control 


The subcommittees began their sessions immediately. On Wednesday, 
November 13, the General Committee reassembled to receive and discuss 
reports of the subcommittees. Recommendations appearing hereafter in this 
article represent the findings of the various committees, as finally approved 
by the General Committee. Section II is the modified precautionary measure 
for the guidance of airmen engaging in intentional instrument flying along 
airways and in the vicinity of airports. Section III is an inter-air line safety 
agreement covering operations on the Chicago-Cleveland-Newark Airway, 
discussed by members of the General Committee in a special meeting on 
November 14 and temporarily approved by the Bureau of Air Commerce. 
Sections IV, V ard VI, respectively, are the reports of the subcommittees on 
Flight Altitude, Airport Traffic Control and Airway Traffic Control, which 
now are presented as the proposed basis for regulations covering these vari- 
ous phases of air traffic control. 

The Bureau will welcome comments and recommendations on any or all 
of the topics covered by this memorandum. These should be transmitted as 
soon as possible, and in any event should reach the Bureau before December 
15, 1935. Communications on this subject should be addressed for the atten- 
tion of Col. J. Carroll Cone, Assistant Director of Air Commerce in charge of 
Atr Regulation. When commenting, please mention the section and paragraph 
numbers involved. 


Flight Altitude: 


The report of the Subcommittee on Flight Altitude? follows: 

1. It is recommended that a mercurial barometer and also an aneroid 
barometer to facilitate rapidity of readings be established at each important 
terminal airport and that station pressures obtained from these instruments be 
reduced to sea level in accordance with the standard atmosphere, using a 
special table for each particular station depending solely on the height for 
that station. The readings obtained from this table are to be broadcast to 
pilots in order that the plane altimeters will be set to indicate height above 
sea level and in order to permit them to land just as their altimeters read the 
surveyed height of the field. A standard table can be provided to the military 
services to permit them to convert the pressure settings required for the type 
of instruments now used. The practice of calibrating the company instru- 
ments against the mercurial barometers will be adopted. 

2. It is further recommended that the sea level pressures reduced in 
accordance with the standard atmosphere be added to all teletype and radio 
sequence weather reports in order that no possible confusion will result 
between the altimeter pressure reading and the meteorological pressure read- 
ing. One should be entered at the beginning of the report and the other at or 
near the end of the report. 

3. It is recommended that the meteorological pressure reading should 
not be broadcast but should be continued in teletype sequence reports. 

4. It is recommended that the Department of Commerce issue an eleva- 
tion which will be considered standard for each individual airport. This stand- 
ard elevation will be taken as eight feet above the most used landing point of 
the airport. 





1. The Subcommittee on Flight Altitude included: Murl Estes, Capt. John 
S. Griffith, L. P. Harrison, Harlan Hull, J. L. Kinney, D. M. Little, E. P. Lott, 
E. - R. L. Mitchell, C. E. Potts, Hugh Smith, Eugene Sibley, and 
Cc. I. Stanton. 
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5. It is recommended that both the standard and check altimeter in each 
plane be set in accordance with the above recommended standard of sea level 
pressure. 

6. It is recommended that standard nomenclature regarding altitudes, 
altimetet settings and pressures be adopted and used by all aircraft operators. 
The nomenclature already adopted by the NACA should be adopted so far 
as possible. 

7. It is further recommended that all altimeters used for broadcasting 
landing pressures at an airport be checked at least once every 24 hours with 
the Weather Bureau standard mercurial barometer, and a correction thus 
obtained be applied to the station altimeter readings for the ensuing 24 hours 
and only such corrected readings be utilized for aircraft altimeter settings. 

8. It is recommended that altimeters be reset in flight to sea level pres- 
sure settings broadcast by the nearest station. 

9. To effectuate the recommendations already made, it is recommended: 

(a) That the Weather Bureau furnish tables for each airport having a 
mercurial barometer to permit the obtainment of sea level pressure settings 
for altimeters from station pressure readings; and 

(b) That the Bureau of Air Commerce issue printed regulations and 
instructions for their enforcement. 


Airport Traffic Control: 


The report and recommendations of the Subcommittee on Airport Traffic 
Control? follow: 


1. Contro! tower equipment and personnel 


(a) Any airport having radio range beacon facilities where traffic war- 


rants as determined by the Department of Commerce (and other airports 
where necessary), shall be equipped with a radio control tower, manned by 
licensed control tower personnel. Such control tower operators shall be 
licensed by the Department of Commerce and Federal Communications Com- 
mission. 

(b) The airport shall be provided with a visual landing “T” with re- 
mote indicator in the control tower and with remote control of the wind “T” 
in the event of little or no wind, or to direct landing and take-off on desir- 
able runway in the event the “T” indicates a direction other than the direc- 
tion of a runway. 


2. Equipment (Control Tower) 


(a) Transmitter with variable power which will transmit at least 50 
miles at all times. Full power will be used only when absolutely necessary. 

(b) Sufficient receivers to handle all traffic, including 3,105 kes. day 
and night frequencies. 
_ (c) Up-to-date maps covering all airways converging on that particular 
airport. 

(d) Chart for plotting positions of all airplanes coming in and de- 
parting. 

(e) Sufficient communication facilities, such as telephones and _ inter- 
phones. 

(f) Altimeter or barometer to be decided. 

(g) Remote control wind velocity and direction indicators. 





2. The Subcommittee on Airport Traffic Control included: Richard Ald- 
worth, R. L. Baker, F. W. Barker, John Berry, C. V. Burnett, Paul Golds- 
borough, J. G. Herlihy, L. P. Hudson, W. E. Jackson, H. P. Little, M. A. 
Moltrup, O. D. Murphy, L. Pabst, G. C. Pomeroy, T. A. Schmidt, S. L. Shannon, 
John H. Shobe, and S. J. Solomon. 
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(h) Log book. 

(i) Control switches for entire. lighting system of airport. 

(j) One accurate clock. 

(k) All equipment to be approved by the Department of Commerce. 


3. Equipment (Aircraft) 


(a) All aircraft using a transport airport with control tower shall be 
equipped with at least a radio receiver capable of receiving at least from a 
distance of 50 miles at all times, except during daylight hours when the ceil- 
ing is not less than 1,500 feet and the visibility is not less than 5 miles. 


4. Personnel qualifications 


(a) Age: At least 25 years. 

(b) Experience: At least two years of close application with aviation 
around an airport. A permit will be issued for one year to allow personnel 
to qualify where control towers have just been installed. 

(c) High school education, or equivalent. 

(d) Shall have radio license. 

(e) Shall have served satisfactorily one year as apprentice radio control 
tower operator. 

({) Shall be approved by a board of the following: The airport man- 
ager, one operations man and one pilot from each air transport company 
operating from the airport in question, one Department of Commerce air line 
inspector, and one representative each from the Army, Navy, Marine Corps, 
U. S. Coast Guard and Weather Bureau. If at any time representatives of 
the above named groups are unable to attend board meetings, the number 
of representatives necessary to constitute a quorum will be decided by the 
airport manager concerned. 


5. Method of examining applicants for operator’s license® 


(a) Physical, which shall include good eyes, ears and good voice (clear 
diction, and good radio voice). 

(b) Knowledge of weather. 

(c) Knowledge of operations. 

(d) Knowledge of Weather Bureau and Department of Commerce 
communications, 

(e) Practical examination on control tower. 

({) Examination on Air Traffic Rules. 

(g) Knowledge of all aids on airways converging on control tower. 


6. Wind “T” and use of light gun 


(a) The location of the wind “T” should be standardized as well as 
the color background and color of the “T” itself. The wind “T” should be 
located as closely as possible to the control tower at all airports; and the 
background should be black with the “T” itself light yellow. 

(b) A red light on the “T” should be the standard signal to a pilot in 
flight not to attempt landing; upon receiving this the pilot should continue to 
circle until the green light is given, or until he receives instructions by radio 
or in accordance with (c). 





8. Each of the following will submit a list of questions to committee for 
examinations: Jack Herlihy, United Air Lines; J. F. Martin, Central Airlines ; 
W. S. Rosenberger, Pennsylvania Airlines; Sid Shannon, Eastern Air Lines: 
Ted Schmidt, American Airlines; Jimmie Johnson, United Air Lines; Harry 
Musick, Central Airlines; and Geo. Andrus, Weather Bureau. 
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(c) Red light with gun flashed on a plane in the air should be the 
standard signal to a pilot not to attempt landing ; upon receiving this, the 
pilot should continue to circle until a green light is given with gun. 

(d) The red light with gun given a plane on the ground should be the 
uniform signal to the pilot for him to stand still in his tracks, with the white 
light as a uniform signal for taxying with caution. ‘ 

(e) The green light with gun to a plane on the ground is a uniform 
signal for take-off. 

Note: Where aircraft are mentioned herein, lighter-than-air aircraft as 
well as heavier-than-air aircraft are included. 


7. Suggested phraseology for landings 


(a) Pilot: (Shall call to control tower at least ten minutes out of air- 
port), “Smith in United Air Lines 111 to WRDT—Over Elyria at 2000. Go 
ahead.” 

(b) Control Tower: “WRDT to Smith United Air Lines 111—over 
Elyria at 2000—there is one Pennsylvania Boeing just leaving the west side 
of the field flying at 1000 feet bound for Detroit; there is also one ship 
approaching the port just five miles southeast.” 

(c) Control Tower: “Wind—northwest nine.” 

(d) Control Tower: “Barometer— 

(e) Control Tower: “Ceiling— 

(f) Control Tower: “Visibility—three miles.” 

(g) Control Tower: “There is one student ship flying around the field 
and is now just over the southwest corner of the field. Nothing on the field 
at the present time.” 

(h) Pilot: “OK—WRDT—Wind northwest nine.*”’ (*Velocity in 
miles. ) 

(i) Control Tower: “WRDT to Smith in United Air Lines 111—That 
ship from the southeast is just landing and taxying toward the hangar line 
leaving the field clear.” 

(j) Control Tower: “OK Smith in United Air Lines 111—I can see 
your ship southwest of the field—there is nothing around that section to 
bother you; that small student ship is several miles south of the field and not 
approaching at the present time. OK to come straight into a northwest wind 
for your landing; use east portion of field (or runway).” 

(k) Control Tower: “OK Smith to turn right; small student ship 
landing to your left; taxi on to gate Number ....” 


8. Procedure for take-off 


(a) Pilot: “Smith—United Air Lines 111 at Gate five to WRDT— 
trip 14 east bound; I expect to fly at 10,000—¢o ahead.” (If pilot changes 
in altitude, station gets this during contact.) 

(b) Control Tower: “WRDT to Smith 111—time, just coming up 
12:321%2; barometer 29.86.” 

(c) Pilot: “OK, WRDT.” 

(d) (When pilot is given clearance by ground dispatcher) Control 
Tower: “WRDT to Smith 111—OK to taxi south and prepare for take-off 
into northwest wind, nine miles per hour; one ship approaching for landing 
just over south boundary of field; will not bother you as he is using west 
portion of field.” 

(e) (When it is seen that ship has warmed motors and is ready for 
take-off) Centrol Tower: “Clear behind you, Smith 111. Field clear—OK 
for your take-off.” 

(Pilot must not take off without this OK; call Tower if not received.) 

(f) (As soon as ship is well in the air) Control Tower: “Nothing 
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north or east of you, Smith 111. OK to turn right. One ship reported on 
your course over Warren, westbound at 3000.” 


(g) Pilot: “OK, WRDT.” 


9. Proposed airport traffic control regulations 


(a) Take-off. 

(i) All pilots shall notify control tower at time of take-off the altitude 
at which they plan to fly. Any change in such altitude while en route shall 
be communicated to all control towers concerned through the media of com- 
pany radio, interphone or telephone. The control tower operators shall dis- 
seminate this, as well as all other information, to the fullest extent of all 
facilities at their command. 

(ii) All available aircraft position reports received via company radio 
shall be furnished the control tower by interphone or telephone. (This will 
allow the control tower operator to furnish all available information to air- 
craft about to take off.) 


(b) Coming in. 

(i) Times of departure of all aircraft from last station shall be fur- 
nished the control tower at destination. Any re-routing of schedules after 
original dispatch shall be reported to all control stations concerned. 

(ii) All incoming aircraft position reports received by various company 
radios shall be furnished to control towers via interphone or telephone until 
each individual trip has come into the communicative range of the airport 
control tower. In connection with this, each trip en route should give time 
of passage over known points such as landmarks, marker beacons, etc. 

(iii) When incoming aircraft come into the communicating range of the 
control tower, they will be under the direction of the control tower operator, 
who will issue landing instructions such as “Stay out 15 miles until instructed 
to come in,” “OK to come in,” etc. 

(iv) If, in case of restricted control tower communicating range because 
of any condition, the tower operator desires to issue instructions to take 
effect when an aircraft enters the airport control area, he shall communicate 
such instructions to the company concerned, who will relay them to the air- 
craft via their two-way radio, or in an emergency, by Department of Com- 
merce radio range facilities. 

(c) To facilitate handling of traffic about airports equipped with control 
towers, right-hand turns after take-off and in approaching for landing will be 
permitted with the permission of the control tower, upon the request of, and 
at the discretion of the pilot, providing safety is not jeopardized in any way. 
Such right-hand turns will be made only with the permission of the control 
tower, given for each particular flight. 

(d) At airports equipped with control towers, no local flights will be 
made when the ceiling and visibility are under the local authorized minimums 
set up for the guidance of private operators at each airport. 


Airway Traffic Control: 


The report of the Subcommittee on Airway Traffic Control* follows: 

1. The first recommendation, generally agreed upon by the committee, 
was that the inter-line operating agreement now in effect between Chicago, 
Detroit, Cleveland and Newark be used as a foundation upon which to base 
conclusions recommended for adoption. It was further recommended that 
the present inter-line agreement, in a reconstructed form, be adopted as Air 
Commerce regulations to govern all traffic over the affected airways. 





4. The Subcommittee on Airway Traffic Control included: James Burns, 

D. B. Colyer, M. V. Fredenhagen, L. G. Fritz, George E. Gardner, E. G. Ham- 

ilton, R. I. Hazen, Gage Mace, Paul E. Richter, John Shobe, Capt. W. B. Souza, 
. T. Solt, Earl Ward, and A. E. Wilson. 
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2. Airway Traffic Control 

(a) It was recommended by the committee that a uniform and central- 
ized system of airway traffic control be set up by Air Commerce, such system 
to be handled by a group of government employees to be known as “flight 
control officers” and to be located at strategic points. Points throughout the 
East where these flight control officers should be located were designated by 
the committee as Chicago, Cleveland, Detroit, Pittsburgh, Newark and Wash- 
ington. 

(b) The function of these flight control officers would be to direct and 
coordinate the progress of all flights, whether government, civil or com- 
mercial over the federal airways, so as to insure the maximum amount of 
safety in flight by preventing traffic confusion which might result in collisions 
along the airway. They would also be charged with the directing of traffic 
over the federal airways so as to insure arrivals at airports of scheduled air 
line aircraft as well as all other flights in an orderly sequence, thus prevent- 
ing serious congestion and the resultant confusion around busy airports. 

(c) At centers having control towers it was agreed by the committee 
that such flight control officers should handle airway traffic only, their juris- 
diction to end and begin where the incoming or outgoing aircraft entered or 
departed from the effective communicating range (radio) of the control tower 
concerned. 


(d) It was also agreed by the committee that the flight control officer 
be stationed in the control tower or as adjacent thereto as possible to insure 
complete coordination and cooperation between himself and the federally 
licensed airport control tower operator. 


3. It was recommended that: For the establishment of a uniform airway 
traffic control system the following rules should govern for all aircraft flying 
in the Washington-Detroit, Washington-New York, Chicago-Cleveland-New 
York, and Chicago-Pittsburgh airways. 

(a) That all eastbound flights or any planes flying a true course of 
from 0° to 179° will always fly at even thousand foot levels; that is, 2000, 
4000, 6000, etc. All westbound planes, or any planes flying a true course of 
from 180° to 359° will always fly at the odd thousand foot levels; that is, 
1000, 3000, 5000, etc. This regulation will be followed day and night and 
under all weather conditions except when taking on ice or when meeting up 
with a condition which prohibits safety of flight at the stated level. When 
necessary to vary from the stated level, it will be the duty of the pilot ‘to 
immediately communicate with the company, Department of Commerce or 
other ground station informing them of the conditions encountered, and his 
intended action, and the company, Department of Commerce, or other ground 
station will in turn advise the airway flight control officer. 

(b) Crossover points. All pilots shall maintain an altitude of 500 feet 
above the established even or odd altitude cruising level governing east and 
westbound flights until crossover point has been definitely passed. 

Such crossover points shall be designated in the rules governing airway 
traffic and shall be marked by known fixes such as cross beams, marker bea- 
cons, known landmarks, etc. 

(c) All aircraft when approaching their destination shall not start their 
descent until designated crossover point has been passed. In the event such 
designated crossover point is close to the point of destination, in an area where 
normal operating procedure would require the incoming aircraft to be descend- 
ing for its approach to the airport, the pilot shall report the altitude at w hich, 
and the approximate time he will effect the crossing. Such crossing must be 
made in level flight and in accordance with any existing rules governing “odd 
thousand” or “even thousand” foot levels for directional flight. 

(d) Off airway operations. All aircraft flying off established federal 
airways and crossing such airways shall conduct all operations at 500 feet 
above the even thousand foot levels on eastbound flights and 500 feet above 
the odd thousand foot lovels on westbound flights. That is, all flights pur- 
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suing a true course of from 0° to 179° shall do so at 2500 feet, 4500 feet, 
6500 feet, etc. All flights following a true course of from 180° to 359° shall 
do so at 1500 feet, 3500 fect, 5500 feet, etc. 


4. Position reporting shall be made uniform and in accordance with the 
following: 

(a) All pilots will report to their various ground stations as outlined 
above the exact time of passage over known fixes such as cross beams, marker 
beacons, cones of silence, known landmarks, etc. 

(b) All pilots will report cruising altitude, estimated ground speed, re- 
maining gasoline supply in hours and minutes, weather conditions, whether 
on instruments, on top, between cloud layers, or underneath. 

_ (c) Pilots not flying at a constant altitude shall report whether they are 
climbing or descending, giving the rate of ascent or descent, and will maintain 
such reported rate until a stated altitude is reached at which they will again 
resume normal level flight. 

(d) All pilots, when approaching their destination, shall report the time 
of starting their descent, the rate of descent, the estimated time of arrival 
over the field in minutes out from the airport, ground speed, amount of fuel 
in hours and minutes, and any other information pertinent to flight control. 


5. All outgoing aircraft shall maintain flight on the right side of the 
beam and off the on course signal at all times while progressing away from 
a station. 


6. All pilots other than air line pilots operating on regular schedule 
shall obtain a trip clearance from the receiving flight control officer, at which 
time they will submit a flight plan. 


: 7. All pilots engaging in intentional instrument flying shall hold a rating 
similar and equal to that held by scheduled air transport pilots. 


8. Continuous beam operation should be provided at all designated con- 


trol points such as Chicago, Newark, Detroit, Pittsburgh, Cleveland and 
Washington, as well as other stations from time to time as it becomes 
necessary. 


9. To definitely designate airport control limits, marker beacons of the 
MRL type with variable power should be installed on each leg of the radio 
range at a distance of about 30 miles out from the airport at an adequate air- 
port or emergency landing field. Another should be installed 60 to 80 miles 
out from the airport to furnish a check point by which to estimate ground 
speed, estimated arrival time, and a “spot” at which to hold incoming traffic 
to prevent congestion. 

10. In order to facilitate the handling of airway and airport traffic con- 
trol and to provide radio marked alternate landing fields for use in emergen- 
cies, marker beacons of the MRL type should be installed at the following 
alternate fields: 

For Newark 


Floyd Bennett Lancaster 

New Hackensack Patterson 
Trenton Martin’s Creek 
Hartford, Conn. (or Allentown) 


For Washington 


Aberdeen Quantico 
Frederick 


For Pittsburgh 


Mercer Butler 
Greensburg East Liverpool, O. 
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For Cleveland 


Warren Perry 
Akron Vickery 
East Liverpool, O. 


For Detroit (Wayne County) 
Detroit (city) Selfridge 


For Chicago 
Lansing Joliet 
South Bend Curtiss Reynolds 
Kalamazoo 


For St. Louis 


Curtiss Steinberg New Florence 
Springfield, Ill. 


For Burbank 


Saugus Palmdale 
Indio Mines Field 
March Field 


For Oakland 


Sacramento San Francisco 
Fresno Tracy 


For Kansas City 
Ft. Leavenworth Gardner 


For Fort Worth 
Dallas 


The following recommendations (11, 12 and 13) were added by the 
General Committee: 


11. That weather broadcast frequencies be reassigned so as to minimize 
the possibility of stations operating on the common frequency (236 kcs.) 
interfering with each other. For example, this would apply to Newark, 
Washington, Pittsburgh, Cleveland, Detroit and Chicago. It is suggested 
that the weather broadcast frequencies be “staggered” so that distance would 
overcome interference. 

12. When local ceiling and visibility limitations permit flying under- 
neath an overcast or broken cloud condition about terminal airports and 
congested areas where radio ranges and/or control towers are installed and 
operating, and where instrument flights terminate, all aircraft operating 
underneath such overcast or broken cloud condition and within the con- 
trollable limits of the radio range and/or control tower shall fly not less 
than five hundred feet below the ceiling to avoid the possibility of collision 
with other aircraft which might be descending through the overcast or broken 
cloud condition. 


13. It was further recommended in conclusion that. this entire matter 
of air traffic control be duplicated and submitted to the aviation industry as a 
whole for final comment and recommendation. 


Inter-line Safety Agreement Approved by the Department of Commerce 
Covering Regulation of Air Line Traffic in the Vicinity of Kansas 
City: 

The following agreements have been agreed to and therefore, 


become binding on aircraft operated by Transcontinental & Western 
Air, Inc., Braniff Air Lines, and Hanford Tri-State Air Lines, Inc. 
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(January 13, 1936) 


1. All operating companies will equip their dispatch offices with inter- 
phone system between all operators on the airport. 


2. It shall be the responsibility of the respective companies radio dis- 
patchers to check their Kollsman reading with that of the other companies 
in order that all Kollsman settings will be uniform. This check shall be made 
at 9:00 A.M. each day. 


3. All pilots shall strictly adhere to the regulations covering flying 
on the right hand side of the established airways and lights during ground 
contact flying. When instrument or on top flying is necessary, pilots shall 
proceed on the right hand side of the radio beam course. All flights that 
are not on a definite right hand side of an airways or radio beacon course 
during ground contact or on top flying shall remain a minimum of ten miles 
to the left of the center of the airway. 

4. Whenever it is necessary to cross another airway or radio beam 
course, it is required that the course be crossed at not less than a 45° angle 
at the even or odd altitude according to the direction plane is proceeding. 


5. All East and North bound planes or any planes flying a course of 
from 0° to 179° true, shall fly at even one thousand foot levels, that is, 
2000 feet, 4000 feet, 6000 feet, etc. South and West bound planes, or any 
plane flying a course from 180° to 359° true, shall fly at odd one thotsand 
foot levels, that is, 1000 feet, 3000 feet and 5000 feet. 


6. Weather conditions not permitting flying at the prescribed odd or even 
altitudes account icing or turbulent air conditions, the pilot will immediately 
advise ground station of the altitude selected any deviation therefrom, which 
information shall be given to the respective airline dispatchers over inter- 
phone system. 


Braniff Airways planes bound Kansas City to Tulsa shall fly due South 
from Kansas City Airport until 10 miles from the airport. 


_ 8 The approximate departure time of all flights will be phoned to other 
lines as soon as known and at least 10 minutes before flight departs. 


9. Pilots of outbound flights, when weather at Kansas City is overcast, 
shall advise their radio dispatcher the altitude they expect to fly, whether 
they plan on remaining underneath overcast or flying on instruments, or 
climbing up on top. The radio dispatcher shall notify all other lines of this 
intent before departure of the flight. During low overcast conditions, no 
plane shall be cleared from Kansas City Airport when an inbound plane is 
due to arrive over the beam station within five (5) minutes of the departure 
time of the outbound plane. This plane shall be held on the ground until the 
inbound plane lands. 


_ 10. During overcast conditions necessitating instrument flying, the posi- 
tion and altitude of outbound flights shall be phoned to other lines as soon 
as received and until flight is over 100 miles from Kansas City. 

11. The radio dispatcher on duty will inform all other operators’ dis- 
patch offices of the time that an incoming flight departed or passed over 
the last scheduled stop. This information is to be given immediately after 
the flight movement report is received or after first scheduled radio contact 
with plane. 

12. Transport planes of all airlines converging into the Kansas City 
Airport will report their positions to their respective ground stations as 
follows: 

(a) TWA, Braniff, and other planes from the West shall report 
time of crossing over Lebo. 


(b) TWA, Braniff, and other planes from Chicago shall report 
time over Kirksville. 


(c) TWA and other planes from the East shall report time over 
Columbia. 
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(d) Hanford Air Lines and other planes from Omaha shall report 
time passing St. Joseph when position definitely known, other- 
wise time of departure from Omaha and estimated time of 
arrival at Kansas City will be reported. 


These position reports are to be made as soon after passing the check 
point as traffic on the radio will permit, however the exact time of crossing 
the check point must be reported in order that the arrival time of the air- 
plane can be closely estimated. The radio dispatcher will inform all other 
lines as soon as this information is received. 

13. The radio dispatcher on duty is to inform all other operators of the 
estimated time of arrival as given by the pilot. 

14. All pilots will keep their ground station advised of their altitude 
and time of passing over cone of silence when minimum ceilings necessitate 
the use of the final approach leg of the beam and precision instrument ap- 
proach over the airport. Pilots will also keep their ground station advised 
of any change of plans immediately. The radio operator shall phone this 
information to other lines as soon as received. 

15. When two or more flights are estimated to arrive at Kansas City 
on top or on instruments at about the same time, the flight control officers 
of the different lines will decide the order in which the planes are to land. 
This is to be based on the estimated arrival time. 

16. The plane instructed to land first shall approach at 2000 feet and 
work out the beam problem at this altitude. The next plane in line may 
approach the airport at 3000 feet after definitely knowing he is within 20 
miles of the airport, in order to be ready to work his beam problem as soon 
as the first plane lands. 

17. If there is a third, or more, planes approaching at this time, these 
planes are to circle at a distance of at least 20 miles from the airport and 
remain on or near the beam on which they have been approaching Kansas 
City, and at or over 4000 feet. If the pilot is uncertain of his position, he 
will be assigned an altitude to circle at until his turn, by the flight control 
representative of the airline concerned. 

18. As soon as the first plane lands, the second plane in line will be in- 
structed to lower to 2000 feet and work out his beam problem, and the next 
plane in line is to be instructed to lower to 3000 feet and approach the beam 
station to be ready to land when the ship ahead of him has landed. 

19. After working the beam problem and getting underneath, the pilot 
will report being underneath immediately. The radio operator will phone 
this information to the other lines if they have a ship waiting to come in. 

20. The radio operator shall inform other lines of the arrival at Kansas 
City Airport of all planes. 


Inter-air Line Safety Agreement Approved by the Department of Com- 
merce Defining Air Traffic Lanes Between Fort Worth and Dallas: 


(February 1, 1936) 


Due to the position of the Fort Worth and Dallas Airports, with relation 
to the Fort Worth radio range course and the beacon course between Fort 
Worth and Dallas, it is necessary to establish two trafic lanes between 
these airports: One traffic lane for Contact Flying—Day or Night; and 
one traffic lane for Instrument or Over-The-Top Flying—Day or Night have 
been established and regulations governing the operation of scheduled airline 
aircraft between Fort Worth and Dallas are outlined below, and all operators 
shall be governed accordingly : 

1. General: All scheduled airline aircraft shall be equipped with Sensi- 
tive Type Altimeters, properly calibrated and set to existing baro- 
metric pressure reduced to sea level in accordance with the standard 
atmosphere. 








on 
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It is recommended that altimeters used for broadcasting landing 
pressures at each airport be checked at least once every twenty-four 
(24) hours with a master Weather Bureau standard mecurial barom- 
eter, and a correction thus obtained be applied to the station altimeter 
readings for the ensuing 24 hours and only such corrected readings 
be utilized for aircraft altimeter settings. 

All altimeters shall be re-set in flight to sea level pressure settings 
broadcast by the nearest station. 


Contact Flyinc—Day or NIGHT 


Takeoffs from Fort Worth or Dallas shall conform to the attached 
diagrams, showing direction of takeoffs at Love Field, Dallas, and 
Meacham Field, Fort Worth. 

During daylight—the Airline Highway (dirt road which leads directly 
into Love Field from the west and intersects the Northwest Highway 
about 3 miles east of Meacham Field) is designated as the center 
of the traffic lane for daylight flights between Fort Worth and Dallas 
and all planes approaching or departing from either of these airports 
when weather conditions as seen from the cockpit are less than 
3000 ft. ceiling and/or 5 miles visibility from the plane shall maintain 
a course along the right-hand side of the airway (when doing contact 
flying but in and out of broken clouds, planes must keep on the 
right-hand side of the radio beam). 

When conditions are at or below the above mentioned limitations, 
planes shall not fly closer than 10 miles to the airway when flying on 
the left-hand side of such. 

All planes flying between these two airports shall keep at least 1 mile 
to the right of this defined airway, except during landings and takeoffs. 
When necessary for pilots to cut across an airway in order to get 
on the right-hand side, the airway shall be crossed at an angle of not 
less than 45 degrees, in order to get on the right side of the airway 
as quickly as possible. 

During darkness the beacon line is designated as the center of the 
traffic lane between Ft. Worth and Dallas, and all planes flying be- 
tween these two airports shall keep at least 1 mile to the right of the 
beacon course except during takeoffs and landings. 


INSTRUMENT OR OveER-THE-Top FLIGHTS 
Before clearing a plane for instrument or over-the-top flight between 
Fort Worth and Dallas the operator shall contact all other operators, 
regularly using this airway, to make sure that the plane will not in 
any way jeopardize the safety of a plane, which is already in flight. 


Takeoffs from Fort Worth or Dallas shall conform to the following 
directions: 

(a) At Dallas the pilot shall continue his takeoff in a straight line 
from the runway until an altitude of 2000 feet has been 
reached, before turning in the prescribed direction and getting 
on the right side of the “On Course” signal of the Fort Worth 
radio range. Pilot shall keep to the right of the “On Course” 
signal and, if cleared to Fort Worth, maintain 2000 feet alti- 
tude until passing over the Fort Worth radio range station. 
If cleared westbound to a point beyond Fort Worth, the pilot 
shall keep to the right of, and off, the “On Course” signal 
of the Fort Worth radio range until an altitude of 3000 feet 
or higher odd foot altitude level has been reached. 

(b) At Fort Worth the pilot shall continue his takeoff in a straight 
line from the runway until an altitude of 1500 feet has been 
reached before turning in the prescribed direction to get on the 
right side of the Fort Worth radio range course toward Dallas, 
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unless a turn is necessary before this altitude is reached in 
order to avoid passing north of the center of the Fort Worth 
radio range course to Dallas. Pilots shall keep well to the 
right of, and off the “On Course” signal to Dallas and main- 
tain an altitude of 1500 feet until passing over the field at 
Dallas. If flight is cleared eastbound to a point beyond Dallas, 
the pilot shall keep to the right of, and off the “On Course” 
signal until an altitude of 4000 feet, or higher even thousand 
foot altitude has been reached. 


Pilots not flying at a constant altitude will report whether they are 
climbing or descending, and if practicable, state the altitude at which 
they will again resume normal level flight. When necessary to vary 
from the stated level, it will be the duty of the pilot to immediately 
communicate with ground stations informing them of the conditions 
encountered, and his intended action. 

. Planes letting down through an overcast at a terminal field may fly 
directly on the on-course signal of the beacon to facilitate locating the 
dead-spot. Planes departing from a terminal to pull up through an 
overcast must definitely keep off course on the right-hand side. 

. Planes shall not fly closer than 10 miles to an airway when flying on 
the left-hand side of the airway. (When doing contact flying but in 
and out of broken clouds, planes must keep on the right side of the 
radio beam.) 

. When necessary for pilots to cut across an airway in order to get on 
the right-hand side, the airway shall be crossed at an angle of not less 
— in order to get on the right side of the airway as quickly as 
possible. 


Special Notes 

1. This recommended agreement is made temporarily pending installation 
of adequate and regulated control towers and equipment at both Dallas 
and Fort Worth, at which time amendments to the foregoing agree- 
ment will be in order. 

. It will be noted that a special deviation is made in the odd and even 
thousand foot altitude when on instruments between these two points; 
this is a peculiar local condition, due to the fact that no localizer for 
coming down through at Dallas is provided. The minimum altitude 
for instrument flying shall be at least 1000 feet above the ground or 
ground obstructions and in order to permit schedules to descend down 
to 1000 feet or above and breaking out into the open without violat- 
ing this provision. This would effect some time saving to the oper- 
ator; otherwise, it would necessitate proceeding to Fort Worth and 
letting down under, then returning to Dallas to load or discharge 
cargo. This special dispensation shail apply only to the Dallas area, 
and until such time as a localizer is provided. 


BUREAU OF AIR COMMERCE JOINT CONFERENCE, 
JANUARY 6-8 


The Joint Conference with representatives of air lines, air line pilots, 
approved school operators, charter and miscellaneous operators, private air- 
craft owners, pilots, airport managers, State aviation officials, Supervising 
Aeronautical Inspectors and personnel of the Washington Office, was held in 
Washington on January 6, 7 and 8, 1936. 

The Meeting was called to order at 8:30 A. M. by Colonel J. Carroll 
Cone, Assistant Director in Charge of Air Regulation, who outlined the 
following list of subjects to be discussed: 
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Air Traffic Control 

Instrument Ratings 

Instructors’ Ratings 

Special Student Licenses 

Licensing of Test Pilots and Airport Managers 

Any other matters suggested by Supervisors or others present. 


The results of the discussions on these subjects and the general recom- 
mendations made are as follows: 


Air Traffic Control, The question of Air Traffic Control was dis- 
cussed at length and, inasmuch as this problem was of paramount interest 
to most of those present, Colonel Cone outlined in a general way the neces- 
sity for some form of temporary immediate control until the matter could be 
given further thought and the advice and recommendations of all interested 
persons could be obtained. 

The Bureau’s problems in this matter, particularly the difficulty of han- 
dling such traffic control without adequate personnel, equipment and facilities, 
was also explained, and the meeting was then turned over to Major Schroeder 
who discussed in detail the provisions of the present precautionary measure 
to pilots and operators, dated November 16, 1935, and the problems of traffic 
control affecting the air lines, such as inter-air line agreements and the 
operation of airport control towers. 

A general discussion followed in which the various problems, solutions 
and recommendations of the representatives present were made. 

Although a number of definite, worth while recommendations concerning 
the requirements, procedure and operation of such control were made, which 
will probably be included in the final Regulations when approved, it was finally 
decided that present activities should be devoted to a simplification of the 
temporary intentional instrument flight regulations, and that a definite, de- 
tailed air traffic control system would necessarily have to be deferred until 
such time as the Bureau of Air Commerce could furnish the necessary equip- 
ment and personnel to satisfactorily handle such traffic. 

In connection with the simplification of the temporary air traffic control 
regulations, Supervisors were instructed to call local Conferences, at suitable 
places in their various Districts, with representatives of all phases of the 
industry interested and submit their recommendations of privileges and re- 
strictions of control which will fit the particular needs of the various loca- 
tions, and which should be satisfactory to all concerned. 

As these recommendations are submitted and approved, the general regu- 
lations will be amended from time to time in order to incorporate the vari- 
ous special requirements which may be necessary in the Districts. 


Instrument Ratings. Along with the necessity for air traffic control, 
an instrument rating for other than air line pilots will become necessary. 
Although there is not sufficient demand, aside from controlled traffic require- 
ments, to justify such a rating, we do not believe that the privileges, re- 
strictions and requirements for such rating will be complicated. It was 
proposed at this Conference that, basically, to be eligible for this rating a 
pilot must have a minimum of 200 solo hours; be required to have received 
a minimum of 20 hours instrument flying instruction and satisfactorily ac- 
complish a modified SAT rating test on radio and instrument flying. 
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It was also suggested that this rating be limited to pilots who do not 
carry waivers for physical defects, at least until actual operations under the 
provisions of the rating can be studied and further recommendations made. 


Special Student License. On the question of eliminating the physical 
requirements for pilot license, at least through the dual instruction stage, 
there were divided opinions and the following suggestions were made: 
(1) That no physical examination be required. (2) That a physical cer- 
tificate from any physician should be accepted. (3) That the Federal Gov- 
ernment pay the medical examiners. (4) That the Army and Navy flight 
surgeons be instructed to conduct the physical examinations, and (5) That 
the fee for the present physical examination be further reduced. 

It was thought generally that a reduction in the present medical fees or 
physical standards would result in an immediate increase in the number ot 
students enrolling for flight instruction, but there was also an idea that any 
reduction in the physical standard might be misunderstood by the public and 
that there might be an unfavorable reaction toward aviation as a whole on 
the part of those students who invested time and money in a course of dual 
instruction, or any allowed solo flying, and later discover that they are not 
physically qualified for the passenger carrying grade of license. This will 
be discussed with the Medical Section and referred to the Aero. Medical 
Association for their recommendations. 


Mechanic’s License. On the question of proposed changes in the 
present method of licensing mechanics, it was generally agreed that the 
present requirements be continued until such time as personnel and equip- 
ment could be provided to adequately handle the proposed new recommenda- 
tions. 

In the meantime, it is believed that Bulletin 7-H, governing alterations 
and repairs to licensed aircraft, will serve to simplify and classify the various 
types of repairs necessary, so that present difficulties will be eliminated to a 
great extent. In addition, various manufacturers of aircraft, engines and 
accessories will be requested to issue service memoranda, bulletins and in- 
struction manuals, which may be disseminated to repair agencies, aircraft 
owners and licensed mechanics for their information and use. 


Approved Mechanics’ Schools. Until the changes in the licensing of 
mechanics are made, no permanent requirements can be adopted for the 
approval of airplane and engine mechanics’ schools, and therefore the policy 
of temporarily approving these schools will be continued. New applicants 
will be required to meet the equipment requirements of approved repair sta- 
tions, as well as the standards of personnel, facilities and curriculum, and 
present schools will be rechecked against these requirements. 


Licensing of Home-built Aircraft. When the suggestion for the pro- 
posed licensing of? home-built aircraft was brought up it was unanimously 
agreed that such aircraft should not be licensed and that if such requirements 
were to be included in the Regulations, they should be submitted to the State 
aviation officials for their recommendations, as a matter pertaining particularly 
to State rights. 


Licensing of Parachute Jumpers. On the proposal for the licensing 
of parachute jumpers it was felt that there was not sufficient demand for 
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such a license and that there should be no additional restrictions so long as 
the present regulations governing experimental, demonstration or exhibition 
parachute jumps were complied with. Also, the National Aeronautic Asso- 
ciation is at present licensing professional parachute jumpers, which further 
eliminates any pressing need for such license. 


Licensing of Test Pilots. On the proposal for the licensing of test 
pilots, no immediate necessity was seen for such license and it was suggested 
that the test pilots create their own association to protect their interests, if 
desired. 


Instructor’s and Airport Manager’s License. The licensing of in- 
structors and airport managers was not considered necessary and no detailed 
discussions were entered into. 


SENATE SUBCOMMITTEE HEARINGS 


The United States Senate Subcommittee on Aircraft Investigation! 
started its hearings on February 10-15, and, at the time this issue goes to 
press, is continuing the hearings through several days in March. Printed 
copies of the evidence will be available at a later date. 

The hearings on Monday and Tuesday were open to the public and dealt 
largely with the immediate safety needs of the aviation industry. The hear- 
ings on Thursday, Friday and Saturday were mainly closed sessions and 
related to the airline accident in Missouri, and to certain matters pertaining to 
the Bureau of Air Commerce. 

Recommendations, legislative and otherwise, will probably be presented 
for consideration some time in April or May. 


AIR COMMERCE REGULATION VIOLATIONS 


On January 23, 1936, the Bureau of Air Commerce announced that nearly 
half of the fatalities in miscellaneous flying operations during the first half 
of 1935 occurred in flights which violated federal air commerce regulations, 
as follows: 

Of 124 fatalities in miscellaneous, commercia! and private operations 
(or in other words, all civilian flying except that of scheduled air lines) dur- 
ing that period, 56 resulted from accidents in flights which were contrary 
to regulations. Illegal acrobatics contributed to the death or fatal injury 
in airplane accidents of 15 pilots, 3 student pilots and 4 passengers. 

The 56 fatalities occurred in 37 fatal accidents, each of which violated 
one or more provisions of the regulations, as follows: 


Fatal Accidents 
8 


Illegal acrobatics 

Illegal acrobatics and low flying 

Illegal acrobatics and licensed pilots flying unlicensed air- 
craft 

Illegal acrobatics, low flying and other violations......... 

Low flying 

Low flying and miscellaneous violations................. 

Unlicensed pilot flying licensed aircraft 

Licensed pilot flying aircraft with expired license 

Miscellaneous 





1. For an earlier account of the Subcommittee, see 6 JoURNAL oF ArR Law 
601 (1935). 
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The eleven fatal accidents listed under “miscellaneous” involved a total 
of 16 different violations, including students carrying passengers, 4; over- 
loading, 1; instructing an unlicensed student, 1 ; incompetency and performance 
of acts contrary to public safety, 8; flying for hire in aircraft with expired 
license, 1; flying for hire outside of area authorized by license, 1. 

Enforcement of federal regulations will be made possible in the future 
not so much by resort to suspensions and fines, as by enlisting the intelligent 
support of those who fly. Already there is a very definite movement on the 
part of those engaged in aviation to promote safe flying! and to actively dis- 
courage unsafe methods. The importance of the airport manager in this 
respect can not be over emphasized. However, until full cooperation on the 
part of all pilots has been obtained, there will be need for an occasional 
prosecution like the following: 

“The first court case in a drive by the Bureau of Air Commerce to cut 
down on illegal carrying of passengers resulted recently in a suspended 90- 
day jail sentence for Walter Campbell of Wantagh, Long Island. 

“Because state prosecution was much simpler than procedure under federal 
law, the complaint was lodged by a member of the state police. The charge 
was an infraction of the state law (which requires compliance with the 
federal regulations), and the sentence was passed by a Justice of the Peace 
presiding at a local police court, but it was none the less an action instigated 
by the New York representatives of the Bureau of Air Commerce as the 
opening of a drive on similar offenses. 

“Campbell pleaded guilty to carrying an eleven year old boy as a pas- 
senger several months ago, although he held only a student’s permit at the 
time. The violation was discovered when the plane cracked up near Roose- 
velt Field injuring both Campbell and the boy.’ 


SCHEDULED AIR TRANSPORT RATING: 
THE JOHNSON CASE 


On January 27 and 28 the Bureau of Air Commerce held hearings at 
Minneapolis relative to one of the first cases involving the suspension and 
revocation of a transport pilot’s S. A. T. rating. The hearing resulted from 
a request of Pilot Thorwald Johnson, employed by Hanford Air Lines, prior 
to final determination of his case by the Department of Commerce. 

Pilot Johnson had two waivers issued to him for defective eyesight. 
One waiver dated January 27th, 1928, showed a right eye vision of 20/40, 
left eye 20/100, the left eye vision corrected to normal by goggles. The 
second waiver dated November 11, 1929, showed a right eye vision of 20/40, 
left eye vision of 20/200; the left eye vision corrected to 20/100 by goggles. 
In each case there was mention of defective depth perception.1 On October 
27, 1935, Mr. Johnson was informed that the Department inspector had re- 
quested permission to suspend his S. A. T. rating pending the satisfactory 
passing of flight check for the S. A. T. rating. He was also instructed to 
report to one of the Bureau medical examiners for a physical examination.” 





1. Note, for example the “Safe Flying Campaign” inaugurated by the 
Stinson Aircraft Corporation for 1936, and the safety stickers used. 
2. Reprinted from Aviation, February, 1936, p. 62. 


1. See Department of Commerce Hearings—In the Matter of the Revocation 
of a gy — Johnson, p. 38. 
3 p. 3. 
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Another telegram dated November 8, 1935, sent by the Bureau of Air 
Commerce to Mr. Johnson, informed him that his transport license was re- 
voked after the results of a physical examination taken on October 29th dis- 
closed certain eye defects supposedly in excess of those covered by the 
waivers previously granted. Thereafter Pilot Johnson requested the hearing 
mentioned. 

Testimony of the various doctors appearing for the Government and for 
the petitioner differed somewhat as to the vision—particularly in Mr. John- 
son’s left eye, some stating the vision to be 20/100 uncorrected, and others 
20/200 uncorrected. The testimony also showed an average depth perception 
of 60 millimeters instead of the required 30.4 A strabismus condition was 
testified to by some, and disputed by other witnesses. One witness in 
behalf of the pilot testified that on one occasion (after the revocation of his 
license) Mr. Johnson had piloted a plane with the witness as a passenger at 
which time Pilot Johnson had made several landings and done considerable 
flying with the right lens of his goggles completely taped up so that he was 
using only the sight from his left eye—which would tend to prove that the 
vision in that eye was not as defective as had been indicated by some of the 
medical witnesses.5 Johnson’s flying technique was not in issue as the 
Bureau admitted that his performance in that respect was entirely satis- 
factory.6 The real issue pertained solely to physical factors involved. 





+ p. 7 The requirements for pilot’s physical qualifications, as 
provided in Section 50 of the Federal Air Commerce Regulations (effective as 
amended January 1, 1934) read as follows: 

“The physical examinations provided for herein must be accomplished before 
bee practical and theoretical tests will be given. The qualifications are as 
ollows: 

“(A) Private, Amateur, Student, Commercial, Glider.—Absence of organic 
or functional disease and of defects or structural defects or limitations which 
might interfere with safe handling of an aircraft under the conditions of private 
flying; visual acuity of at least 20/50 in each eye without correction and depth 
perception of not more than 30 mm without correction; or visual acuity of at 
least 20/30 with correcting lenses and depth perception of not more than 30 mm 
with such correcting lenses; no diploplia within an angle of 45°: normal visual 
fields; no organic disease of eye, internal ear, or mastoid; no abnormalities of 
equilibrium. 

“(B) Transport, Limited Commercial.—Good past history; sound pul- 
monary, cardiovascular, gastrointestinal, central nervous, and genitourinary 
systems; freedom from material structural defects or limitations; freedom from 
disease of the ductless glands; normal central, peripheral, and color vision; 
normal judgment of distance; only slight defects of ocular muscle balance; free- 
dom from ocular disease; absence of obstructive or diseased conditions of the 
ear, nose, and throat; no abnormalities of equilibrium. 

“(C) Lighter-Than-Air. —Applicants for licenses as pilots or student pilots 
of lighter-than-air craft (airships and balloons, all types) will be subjected to 
the same physical examination and must meet the same physical standard as 
private aircraft (heavier-than-air) pilots, with the following exceptions: 

All visual tests may be taken with correcting glasses if necessary. 
, “(2) No hernia will be considered disqualifying if adequately supported by 
a truss. : 

“(D) Waivers.—in the case of trained, experienced pilots, the Secretary of 
Commerce may grant waivers for physical defects designated as disqualifying by 
these regulations when, in his opinion, the experience of the pilot will com- 
pensate for the defect. A waiver once granted for any grade of license will hold 
indefinitely for that grade only so long as the defect for which it was granted 
has not increased or unless canceled by the Secretary of Commerce.” 

. Ibid., starting at p. 118 

6. Relative to this point, note the letter from the Bureau inspector after a 
test flight made with Pilot Johnson, to the following effect: 

“Chief, Air Line Inspection Service, Bureau of Air Commerce, Department 
of Commerce, Washington, D. C., Dear Sir: Attached file covers the case of 
Thorwald Johnson. As instructed in your telegram of October 25, 1935, Pilot 
Johnson’s SAT rating sheet has been lifted. A flight test in hooded cockpit was 
also given, checked on schedule in Ford airplane NC-420-H. The pilot was 
flown in the overcast from Omaha, Nebraska, to within 25 miles of Kansas 
City. From this point a hood was attached over the pilot’s portion of the 
cockpit and the pilot proceeded to come through the overcast into the Kansas 
City Radio Station, and let down into the airport to an altitude of about 150 
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The hearing was very ably and fairly conducted by Colonel J. Carroll 
Cone, Assistant Director for Air Regulation, of the Bureau of Air Com- 
merce and, following the agreed twenty days, Assistant Secretary of Com- 
merce, J. Monroe Johnson rendered the following decision :7 


“Reference is made to the hearing held at Minneapolis, Minn., January 
27, 1936, relative to the suspension of your S. A. T. rating (Scheduled Air 
Transport Rating), and the revocation of your transport pilot license, held 
pursuant to Section 3(f) of the Air Commerce Act of 1926, as amended. 

“From the transcript of the record and the exhibits received in evidence 
at said hearing, 1 am of the opinion, and so decide, that your visual defects 
at the time of said suspension, revocation, and hearing, were increased 
beyond the percentage covered by your 1929 waiver, and that you are, there- 
fore, not eligible for an S. A. T. rating or a transport pilot license.”® 

While the effect of this holding is such as to cause the pilot to seek 
other than active airline piloting employment, it is eminently sound in in- 
sisting upon the maintenance of safe minimum physical standards in the 
interest of public security. Any other decision would have militated against 


the growing public confidence in air travel. 





feet. From this point I took over the controls until the hood could be removed 
and the pilot continued a circle of the field and approached to a normal landing. 
The return flight to Omaha was after hours of darkness, leaving Kansas City 
at 10:25 p. m. Pilot Johnson handled this plane in a normal manner at all 
times and no criticism could be made of his method of handling the aircraft in 
flight, in landing, or handling on the ground. When the flight test in the Stear- 
man plane was conducted, the Weather Bureau was reporting a 33 mile south 
wind with strong gusts. After one hour and thirty minutes of flying in this 
rough air, three approaches had been made down to an altitude of 200 feet on a 
direct line between the radio range station and the airport. On landing the 
pilot showed no sign of fatigue. It is recommended that the SAT rating be 
returned to Mr. Johnson. Very truly yours, Roy Keeley, Air Line Inspector.” 

7. <As per letter dated February 21, 1936. 

. 8. Section 3(f) of the Air Commerce Act of 1926, as amended, reads as 
follows: 

(f) Issuance, suspension and revocation of certificates; procedure in case 
of denial, suspension or revocation; hearing; effect of decision. Provide for the 
issuance and expiration, and for the suspension and revocation of registration, 
aircraft, airline, and airman certificates, and such other certificates as the Sec- 
retary of Commerce deems necessary in administering the functions vested in 
him under this Act. The Secretary of Commerce shall not deny any applica- 
tion for an airline certificate or revoke or suspend any airline certificate, except 
for failure of the airline to comply with safety standards applicable to the 
operaton thereof, prescribed by the Secretary. Within 20 days after notice that 
application for any certificate is denied or that a certificate is suspended or 
revoked, the applicant or holder may file a written request with the Secretary 
of Commerce for a public hearing thereon. The Secretary upon receipt of the 
request shall forthwith (1) arrange for a public hearing to be held within 20 
days after such receipt in such place as the Secretary deems most practicable 
and convenient in view of the place of residence cf the applicant or holder and 
the place where evidence bearing on the cause for the denial, suspension, or 
revocation is most readily obtainable, and (2) give the applicant or holder at 
least ten days’ notice of the hearing, unless an earlier hearing is consented to by 
him. Notice under this subdivision may be served personally upon the applicant 
or holder or sent him by registered mail. The Secretary, or any officer or em- 
ployee of the Department of Commerce designated by him in writing for the 
purpose, may hold any such hearing and for the purposes thereof administer 
oaths, examine witnesses, and issue subpoenas for the attendance and testimony 
of witnesses, or the production of books, papers, documents, and other evidence, 
or the taking of depositions before any designated individual competent to 
administer oaths. Witnesses summoned or whose depositions are taken shall 
receive the same fees and mileage as witnesses in courts of the United States. 
All evidence taken at the hearing shall be recorded and forwarded to the Sec- 
retary for decision in the matter to be rendered not later than ten days after 
completion of the hearing. The decision of the Secretary, if in accordance with 
law, shall be final. The denial, suspension, or revocation shall be invalid unless 
opportunity for hearing is afforded, notice served or sent, and decision rendered 
within the respective times prescribed by this sub-division. Where the decision 
in such hearing is adverse to the applicant for hearing, such applicant shall pay 
to the Secretary of Commerce, to be covered into the Treasury as miscellaneous 
receipts, an amount equal to such portion of the costs of the hearing as the 
Secretary of Commerce may designate, and in any case the applicant may be 
required by the Secretary of Commerce to furnish bond, with such surety as he 
may approve, to cover all such costs before the matter is heard. 
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C. I. T. E. J. A. MEETINGS AT THE HAGUE 


An American delegation participated for the first time in sessions of the 
International Technical Committee of Aerial Legal Experts at The Hague— 
the sub-committee known as the Third Commission having met from Septem- 
ber 20 to 23, 1935, inclusive, and the Tenth Plenary Session of the C. I. T. 
E. J. A. from September 24 to 27 inclusive. Participation by the Govern- 
ment of the United States was made possible by an Act of Congress,! although 
the United States has for several years kept in touch with the work which 
the C. I. T. E. J. A. has been doing to further the adoption of a uniform 
international code of private air law. 

Dr. Richter, out-going President of the C. I. T. E. J. A., and Mr. Wol- 
terbeek-Muller, newly elected President, made welcoming references to the 
American Delegation, which consisted of Stephen Latchford, Chairman, 
Howard Osterhout, James Hopkins Smith, Jr., and John J. Ide. Arthur L. 
Lebel was Secretary and Interpreter to the American Delegation. 

The recent report of the Delegation to the Secretary of State of the 
United States announces that the purpose of the sessions of the Third Com- 
mission was to consider certain questions relating to aviation insurance 
that have delayed ratification of the Convention for the Unification of Cer- 
tain Rules Relating to Damages Caused by Aircraft to Third Parties on 
the Surface. signed at Rome, Italy, on May 29, 1933,2 during the Third 
International Conference on Private Aerial Law. This convention, which 
was signed on behalf of the United States and twenty other countries and 
which has not so far been generally ratified, is based upon the principle 
of absolute liability for damages caused by aircraft to persons and prop- 
erty on the surface, through the falling of the aircraft or objects there- 
from, with the right, however, of the operator of the aircraft to claim, sub- 
ject to certain conditions, a limitation of his liability so that he may not be 
held responsible for damages beyond the amounts fixed by the convention. 
The discussions of the Third Commission related especially to articles 12 and 
14 of the Rome Convention which are as follows: 


“ArtTICLE 12. Any aircraft entered on the register of a territory of one 
High Contracting Party, in order to navigate above the territory of anothei 
High Contracting Party, must be insured against the damages considered 
in the present convention, within the limits determined in Article 8 above, 
with a public insurance institution or an insurer authorized for this risk 
in the territory of the registry of the aircraft. 

(2) The domestic legislation of any High Contracting Party may sub- 
stitute for the insurance, wholly or in part, another guarantee for the risks 
considered in the present Convention: 

(a) in the form of a cash deposit made in a public fund of a bank 
authorized for this purpose in the territory of registry of the aircraft; 

(b) in the form of a guarantee given by a bank authorized for this 
purpose in the territory of the registry of the aircraft. Said cash deposit 
and said guarantee must be brought up to their full amount as soon as 





6 JOURNAL OF AIR Law 618 (1935). 
2. For text, see 4 JouRNAL oF AIR Law 567 (1933). 
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the sums which they represent become subject to reduction by the amount 
of a payment for compensation. 

(3) The insurance, the cash deposit and the bank guarantee must be 
especially and preferentially assigned to payment of the compensations due 
on account of the damages contemplated in the present Convention. 


ArTICLE 14. The operator shall not be entitled to avail himself of the 
provisions of the present Convention which limit his liability: 

(a) if it is proved that the damage was caused by gross negligence 
or wilful misconduct on the part of the operator and his agents, unless the 
operator proves that the damage was due to an error in piloting, operation 
or navigation. or, in a matter affecting his agents, that he has taken all the 
proper measures to prevent the damage. 

(b) if he has not furnished one of the sureties prescribed in the 
present Convention, or if the sureties furnished are not in force or do not 
cover the operator’s liability for the damage caused within the terms and 
limits of the present Convention.” 


The minutes of the Rome Conference of May, 1933, show that a con- 
troversy arose over the insurance provisions of the Rome Convention as to 


whether the insurance to be provided for aircraft should apply where third 
parties on the surface were concerned without exception whenever damage 
was caused, or whether certain exceptions to the payment of insurance claims 
should be granted to the insurers. The result was that a compromise was 
agreed upon in order to permit of the signing of the convention. The sub- 
stance of this compromise is shown in Paragraph (b) of Article 14 of the 
Rome Convention, which paragraph provides that if the operator has not 
furnished one of the sureties prescribed in the convention, or if the sureties 
furnished are not in force or do not cover the operator’s liability for the 
damage caused within the terms and limits of the convention, the operator 
shall not be entitled to avail himself of the provisions of the convention 
which limit his liability. 

It was recognized during the Rome Conference that the insurance provi- 
sions of the convention would require further consideration and the Confer- 
ence adopted a resolution calling upon the C. I. T. E. J. A. to make a study of 
the question of insurance as applied to damages caused by aircraft to persons 
and property on the surface, with a view to arriving at a uniform international 
regulation of the subject. It became apparent after the signature of the Rome 
Convention that the insurance underwriters would oppose the ratification 
of the convention if expected to issue incontestable policies of insurance and 
if deprived of the right to interpose certain defenses in the assumption of 
the risks, in accordance with the general practice of insuring, particularly 
in view of the comparatively small volume of aviation insurance available 
to them at this time. 

The objections of the aviation insurance underwriters led to a consid- 
eration of the question whether Article 12 of the Rome Convention can be 
interpreted to permit the insurer to interpose certain defenses against the 
injured third party’s claim. The immediate question before the Third Com- 
mission when it convened on September 20, 1935, was the consideration of 
C. I. T. E. J. A. Document No. 260 submitted by the British delegation, 
permitting the insurers to avail themselves of certain defenses, which in 
part reads as follows: 
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The C. I. T. E. J. A. * * * is of the following opinion: 


1. In order to comply with the provisions of Articles 12 and 14 of 
the Rome Convention for the unification of certain rules relating to 
damages caused to third parties on the surface, it should be pro- 
vided that the insurer, in order to defeat a claim submitted by an 
injured third party under the terms of the provisions of the said 
Convention, can only set up, in addition to the defenses available to 
the operator, one or more of the following defenses: 

(a) That, at the time when the damage was suffered, the insurer’s 
obligation had been terminated by lapse of time; 

(b) That the damage occurred outside of the territorial limits pro- 
vided for by the insurance contract; provided that the flight 
beyond these limits was not caused ’by force majeure or the 
obligation to assist; 

(c) That, at the beginning of the flight, there was no valid cer- 
tificate of airworthiness for the aircraft; 

(d) That the personnel indispensable for the operation of the air- 
craft did not hold valid licenses; 

(e) That the insurance contract was induced by fraudulent repre- 
sentations on points bearing a direct causal relation to the 
damage caused; stipulations which the operator shall have 
violated without just cause shall be,considered the same as 
fraudulent representations. 

(e bis) That the insurance contract has been induced by fraudu- 
lent representations relating to the flying personnel, if the 
damage caused has been the direct consequence of the facts 
misrepresented (German suggestion). 


The obligation of the insurer shall be deemed to have been 
terminated upon the date fixed by the insurance contract for 
its own normal termination or upon the date fixed by an an- 
ticipatory denunciation, provided, however, that notice of either 
one of these dates, according to the cases, shall have been sent 
in due time by the insurer to the insured as well as to the 
competent authority of the State in whose territory the air- 
craft is registered. 

(b) In order to be deemed to have been sent in due time, the 
notice must have been sent before the normal expiration date 
of the contract or the date provided for by the denunciation, 
within a period of time which shall not be less than thirty 
days nor more than sixty days. 

(c) If the notice is delayed, the time during which the insurer 
shall remain liable shall be extended by a period of time 
equal to such delay. 

(d) A premature notice shall remain without effect. 

(e) If the operator has entered into another and valid insurance 
contract, the extended liability of the first insurer shall cease 
upon the effective date of the new contract. 

3. The C. I. T. E. J. A. is also of the opinion that when the guaranty 
for risks shall have taken the form of a bank guaranty, the bank 
must be able to set up, as against the injured third party, only those 
defenses which are available to the insurer. 


The Third Commission gave a hearing to representatives of the Inter- 
national Union of Aviation Insurers (I. U. A. I.). The main objections 
presented on behalf of the I. U. A. I. against document No. 260 appeared 
to be two: First, the extension in time of the insurer’s obligation, and, 
Second, the lack of clarity as to his right of recourse against the operator. 
With respect to the first objection the insurers contended that the extension 
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of time would prevent an insurance company from escaping from its obli- 
gation, by means of anticipatory denunciation of the policy, within a 
reasonable period. They asked specifically to have the time shortened from 
thirty to fifteen days. The insurance group was informed that this matter 
would be considered by the C. I. T. E. J. A. at its Plenary Session. In 
answer to the second objection the Commission took the position that the 
right of subrogation was a matter to be dealt with under the national law 
rather than international law. A discussion then followed of the remain- 
ing defenses, and some new ones proposed by the I. U. A. I. 

In the course of the discussions the American delegation stated that 
very little damage had been done to third parties on the surface, and that, 
possibly, the I. U. A. I. was overemphasizing the additional risks to which 
the insurers might be subjected. This statement was not one of mere opinion. 
but was amply substantiated by the records of both commercial and private 
flying. as well as by the extreme scarcity of cases in tort in which such 
a third party was suing for damages resulting from a flight. Shortly after 
this, the representative of Lloyd’s Insurance stated that that organization 
would be willing to accept the additional risks, at a moderate increase in 
premium, even without the defenses enumerated in Document No. 260. 

The Third Commission gave considerable time to the views of the 
International Air Traffic Association (I. A. T. A.), an organization of 
|-uropean transport operators. The I. A. T. A was concerned mainly in the 
increase in premiums which had now bcome a definite possibility Ameri- 
can air transport operators were not represented by the I. A. T. A.. and it 
may be that their viewpoint is not necessarily the same as that of the I. A. 
Wels 

The Report continues to state that on the afternoon of September 21 
the Third Commission held a meeting without representatives of the in- 
surers or the operators being present, to consider the statements made on 
behalf of the I. U. A. I. and the I. A. T. A. concerning Document No. 
260, and Document No. 266. a proposal made by the Danish expert as a sub- 
stitute for Document No. 260. Document No. 266 contained the following 
proposal with respect to the obligations of the insurer: 

The insurance company shall remain liable for all damage which occurred 
during 15 days (or the month) following the expiration of the insurance 
contract, unless the operator shall have entered into another legal insurance 
contract. In case the insurance contract shall expire before the competent 
authorities are aware thereof, the said period of fifteen days (or of a month) 
shall begin to run on the date upon which the competent authorities shall 
have been so informed. However, the liability of the insurer shall cease im- 
mediately, if the aircraft is stricken from navigation register. [alternate 
translation :—if the registration of the aircraft has been cancelled]. 


The result of the discussion was the the final adoption by the Third Com- 
mission of Document No. 273 which, in effect, embodied parts of Documents 
260 and 266 and included the principle, advocated by the Danish expert 
of requiring insurance coverage for a reasonable time beyond the actual 
expiration date of the insurance contract. 

The question of primary importance considered by the Third Commission 
before it adjourned was whether the air transport operator would be sub- 
ject to unlimited liability when one of the defenses available under Docu- 
ment No. 273 could be invoked by the insurer. There was a divergence 
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of views on this question which depended upon the interpretation of section 
(b) of Article 14 of the Rome Convention of 1933. It was decided that, 
if the air transport operator did not carry valid insurance, he would not 
be able to avail himself of the provisions of the Rome Convention which 
limited his liability, and that he would be subject to unlimited liability for 
damages to persons and property on the surface. 

The first matter dealt with in the Plenary Session of the C. I. T. E. J. A. 
was the subject of insurance as passed upon by the Third Commission, 
Document 273. With a few changes this became C. I. T. E. J. A. Document 
No. 275, the main part of which is as follows: 


In order to facilitate the application of uniform conditions relative to 
insurance of liability toward third parties, it would be necessary for the Con- 
tracting Governments, through an understanding to be reached among them- 
selves beforehand, to legislate? that insurance, as prescribed in Article 12 
of the Convention [of May 29, 1933], must be concluded under such condi- 
tions that the insurer, in addition to the defenses available to the operator, 
and without prejudice to any recourse which he may have against the in- 
sured, may set up, against claims based upon the application of the said Con- 
vention, only the following defenses: 

(a) The damage occurred after the expiration of the period of time 
provided for the duration of the insurance. 

However, the obligation of the insurer shall continue until the first 
landing of the aircraft at one of the airdromes where the insurance cer- 
tificate can be checked. 

In all cases where the insurance contract shall expire before the date 
fixed for its duration, the obligation of the insurer will be continued up to 
the day upon which the insurance certificate shall have been withdrawn 
by the competent authority, provided that such a period of time shall not 
exceed the fifteenth day after said authority shall have been advised by the 
insurer. 

(b) The damage occurred outside of the territorial limits provided 
for by the insurance contract, unless the flight beyond these limits shall 
have been caused by force majeure, the fact of assistance justified by circum- 
stances, or a mistake of pilotage, operation or navigation. 

(c) At the time when the damage occurred, there was no certificate 
of airworthiness in existence for the aircraft. 

(d) Through the negligence of the operator, there was not on board 
the aircraft, at the time the damage occurred, the personnel required by 
the regulations. 

(e) The damage was caused by the voluntary participation of the oper- 
ator, or of his employees, in operations of war or in civil disturbances. 


The Plenary Session also considered two proposed draft conventions, one 
relating to assistance and salvage of aircraft, which in revised form is C. I. 
T. E. J. A. Document No. 276, and the other relating to aerial collisions, 
which in revised form is C. I. T. E. J. A. Document No. 277. 





3. Since the C. I. T. E. J. A. has no legislative function, the question 
arose as to how Document No. 273 might be given effect by the various coun- 
tries, in connection with the possible ratification of the Rome Convention. It 
was generally agreed that the conclusions of the C. I. T. E. J. A. would consti- 
tute merely a recommendation to the governments ratifying the Rome Conven- 
tion that they adopt the provisions of Document No. 273 in their national laws, 
in ratifying the Rome Convention. It was explained, on behalf of the American 
delegation, that should the Government of the United States decide to ratify 
the Rome Convention, it would be possible for the American members of the 
Cc. I. T. E. J. A. to recommend that it do so subject to reservations which would 
include the various defenses permitted to the insurers, as outlined in Document 
No. 273. It may be, however, that should the Rome Convention be ratified by 
the United States it would be nec essary to adopt legislation implementing the 
Convention and any reservations made in ratifying it. 
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The draft salvage convention as revised at The Hague to apply to sal- 
vage at sea and the revised convention on collisions will be examined again 
at the next Plenary Session of the C. I. T. E. J. A. after which they will 
be referred to a diplomatic conference for final adoption and signature. It 
will be necessary to prepare a new draft convention on the question of 
salvage on land before the matter can be again considered by the full Com- 
mittee. This, it is understood, will be undertaken by the sub-committee 
known as the Third Commission. According to present plans the next 
sessions of the Commissions will be held about February, 1936, and the 
next Plenary Session of the Committee about September, 1936. It was the 
general view that it might be possible to hold the next diplomatic con- 
ference on private air law sometime in 1937. 

MARGARET LAMBIE* 


C. I. T. E. J. A. MEETING IN PARIS, FEBRUARY, 1936 

Representatives of all four commissions of the International Technical 
Committee of Aerial Legal Experts met in Paris during the period from 
February 24-26 to consider the following subjects and reports: 


First Commission—Report by Mr. de la Pradelle on the interpretation 
of air conventions. 

Second Commisston-—Report by Mr. Cogliolo on the charter of aircraft. 

Third Commission—The question of assistance to and salvage of aircraft 
on land, and the report of Mr. Ambrosini on the extent of liability 
of the operator of aircraft. 

Fourth Commtission—Report by Mr. Babinski on the juridical status of 
the aircraft crew.! 


Delegates from the United States included the following: 

STEPHEN LATCHFORD, Member of the C. I. T. E. J. A. 

ArNoLp W. KnAutH. Member of the Advisory Committee for the Amer- 
ican Section of the C. I. T. E. J. A., representing the Maritime Law 
Association of the United States. 

ArTHUR L. Lepet, Secretary and Interpreter to the American delegation. 


Cc. J. A. DRAFT CONVENTION RELATING TO THE 
LEGAL STATUS OF AERONAUTICAL FLYING PERSONNEL! 

After the Commission’s discussion, on May 22 and 23, 1935, the Reporter 
was assigned the duty of preparing a new wording for the preliminary draft 
of convention relative to the legal status of flying personnel. Since then, 
the draft and the very idea of international regulations on the above-men- 
tioned problems have been the subject of persistent criticisms on the part of 
the I. A. T. A. (August, 1935) ; however, the members of the C. I. T. E. J. A., 
who assembled in plenary session at The Hague, in September, 1935, did not 
change the instructions which they had also given to the Reporter, and 
the latter must therefore continue his studies and carry out his report of 
the program of that inter-Governmental organization which is the C. I. T. 
E. J. A., it being expected that later on the draft will be changed into 





4. Of the District of Columbia Bar. 


1. This draft was submitted in January, 1936, by Mr. Leon Babinski, Re- 
porter for the Fourth Commission for consideration of the group at the Paris 
Meeting in February. (C. I. T. E. J. A. Document No. 283.) 
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international conventions—a phase of which neither the Reporter nor the 
C. I. T. E. J. A. have to decide, since the calling of meetings and the agenda 
of diplomatic conferences do not come under their jurisdiction. 


That being the case, it is well to note that the general arrangement of 
the preliminary draft was not changed at the time of the last discussions in 
the Fourth Commission, in May, 1935. Before, as today, the Reporter was 
well aware of the difficulty involved in this draft, in preserving the neces- 
sary field of action for the national regulations of each Government. All the 
Experts agreed, at the time of the discussion, on the 22nd of last May, that 
the draft must contain only elements actually important for international 
air navigation, often in the form of a few general principles (see page 16 
of the Minutes, Mr. Ripert’s speech). 


The above-mentioned remark, together with the previous finding that 
the general arrangement of the draft did not have to be changed, are suf 
ficient to authorize the Reporter not to go over the general statement of 
reasons for the draft again. Therefore, as regards the explanation of the 
ideas which are the basis of the draft, the Reporter refers to his previous 
comments, particularly in Document No. 246 (Preliminary draft presented 
for the meeting of May, 1935), and Document No. 255 (Minutes of the 
meeting of May, 1935). 

On the other hand, the Reporter will endeavor to offer a few brief 
explanations in regard to each article of the draft: 


Article 1. By flying personnel, in the sense of this conven- 
tion, shall be meant/any person employed or hired in any capac- 
ity whatsoever, for the service of an aircraft in flight, with the 
exception of persons who are on board under special contracts.2 


Comment. The idea of this article is to have the provisions of the con- 
vention cover as great a number as possible of the persons employed in 
the aeronautical service for the services on board aircraft in flight. In this 
manner, not only the pilots, mechanics, radio operators, et cetera, come 
under the definition, but also the auxiliary personnel, such as stewards, 
barmen, et cetera. Only such persons as have a special assignment to carry 
out are excepted, such as scientific missions, it being very clear that the 
work of the said persons requires special contracts with them. As to the 
commander, the question as to whether he must be subject to the provisions 
of the convention has been reserved. The majority of the Commission 
seems to be of that opinion, which would necessitate combining the two drafts 
of conventions—that on the legal status of the commander (already prepared) 
and the present preliminary draft. The personal opinion of the Reporter 
is against combining. 

Article 2. The legal status of the flying personnel, in all 
respects not regulated directly by this Convention shall be 
subject to the national laws of the aircraft. 


Comment. The rule in Article 2 clearly sets out the fundamental idea 





2. The question as to whether the aircraft commander should not be ex- 
cluded from this definition has been reserved. It will depend upon the final 
decision as to whether the draft of convention on the legal status of the aircraft 
commander will be kept separate or combined with this draft. 
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that, in principle, the contract of hire continues to be governed by the re- 
spective national legislation, that is, those of the registration Governments 
of the aircraft (or aircrafts in the case of a large operating company having a 
great number of airplanes). In the opinion of the Reporter and of the Commis- 
sion there are, however, a few principles of international importance which it 
might be advisable and expedient to have transformed into stipulations for 
an international convention. 

Article 3. Subject to the application of provisions of a 
public character, in the territorial legislation, the contract of 
hire for the flying personnel shall, for the requirements govern- 
ing the making thereof, be subject to the national legislation of 


the aircraft (or aircrafts) for whose services the personnel is 
hired. 


Comment. Article 3 develops the fundamental idea of the preceding arti- 
cle, as concerns the conditions for the making of the contract of hire, in 
other words, all the details of its inception and its carrying out. This field 
of application of the national legislation of the registration Government of 
the aircraft must, however, come after territorial requirements of a public 
character. 


Article 4. The contract of hire must be in writing and must 
contain the following clauses: 


1. The names and surnames of the parties, their nationality 
and domicile. 
The place and date of the contract. 
The service to which the person hired is to be assigned. 
The date for the beginning of the service. 
The amount of salary. 
The duration of the employment. 


Sestaii: the national legislations may require the inclu- 
sion of other compulsory matters in the contract of hire. 


Each person must receive a document evidencing his serv- 
ices on board by virtue of a contract of hire. 


Comment. Article 4 is an international standard for the terms of a 
contract of hire. The view of the Commission was that it is undoubtedly 
possible to fix these rules uniformly for all the Governments, as a minimum, 
thus making a considerable step forward toward the standardization of 
air law. The Governments are free to add other rules to this minimum, 
if they find it indispensable to do so. After a long discussion, the Com- 
mission agreed to impose a written form for such terms of contract for 
hire. In order to safeguard the interests of the personnel, it is required 
that each party to the contract should receive a document evidencing this 
presence on board. This document will not necessarily be a copy of the 
contract. 

Article 5. In case of necessity, the commander of the air- 


craft may order any member of the flying personnel to perform 
a service other than that for which he was hired. 


Comment. This rule is based on concern for safety of air voyages, and, 
as it constitutes at the same time a derogation to the ordinary clauses of 
the contract, it is necessary to mention this in the convention and thus to 
insure it international authority. 
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Article 6. Any contract of hire for a definite duration which 
terminates during the course of a voyage shall be extended up to 
the next stop of the aircraft. 


Comment. It appears necessary not to have the contract of hire expire 
during the course of a voyage. Otherwise, considerable interests would be 
jeopardized from the standpoint of the flying personnel (social standpoint) 
as well as that of the carriers and travelers. This explains the international 
scope of the rule proposed. 

Article 7. If the contract of hire is for an indefinite duration, 


the requirements as to notice must be the same for both parties 
to the contract. 


Comment. As regards contracts with an indefinite duration, it is not 
possible to work out a similar rule; in spite of the fact that the rule is 
the basis for any contract in the aeronautical service, its proper place is in 
the contract. The only thing which might be retained in that respect, and 
drafted in the form of an article for an international convention is the desire 
to place the operator and the hired persons on equal terms with respect to the 
requirements of notice. 

Article 8. Notwithstanding the conditions stipulated in the 
contract of hire as to the termination thereof, it shall be ter- 
minated as a matter of right in the following cases: 

1. Death of the person hired. 

2. Loss or unseaworthiness of the aircraft, when the person 

was hired for that craft. 

3. Any other cause stipulated by the national legislation of 

the aircraft. 


Comment. It is important to know what are the conditions under which 
a contract of hire can he terminated as a matter of right, in all countries, 
in order that, when the occasion arises, the continuation of the air voyage 
may not depend upon misunderstanding. 
Article 9. The national laws must contain provisions guar- 
anteeing risks of accident, particularly those of death or perma- 


nent or temporary disability of the flying personnel, whatever 
may be the nationality of the victim or the place of the accident. 


Comment. The purpose of this Article was inspired by humanitarian 
considerations and the particular dangers of that kind of work. It is to 
introduce into air law the idea of compulsory insurance of the personnel 
against risks of accident—particularly, death and disability. It appeared to 
be somewhat early, in the mind of the Commission, to have uniform inter- 
national obligations in this respect; but, in order to preserve the idea, the 
Commission agreed to call upon the national legislations by requiring every- 
where the preparation of positive legal rules relating thereto. The competent 
legislation is that of the registration Government of the aircraft. 


Article 10. The territorial legislations must insure an un- 
attachable minimum of the salary of the flying personnel. 


Comment. The same system of reliance upon national legislations is 
also the basis for Article 10. The same humanitarian reasons lead to the 
request for a certain degree of unattachability of the wages of the flying 
personnel. However, in conformity with practice in international law, the 
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competent legislation in this case will not be legislation of the registration 
Government of the aircraft, but territorial legislation. 

Article 11. Subject to the obligation to repatriate, the oper- 
ator and the commander of the aircraft shall have the right to 
disembark any member of the flying personnel at the first stop, 
where there is a posssibility of repatriation. 


Comment. The necessity for the craft owner to have perfect confidence 
in the person of each member of the crew led to creating the right for the 
operator or the commander to eliminate, during the course of a voyage, any 
one of such crew whose conduct might occasion uneasiness. It is a measure 
of prudence in a certain sense, a measure of policy, which has no influence 
on the civil contract feature. The worker is protected against the far too 
severe strictness of this rule by a guarantee that he will be disembarked 
only in a place where he will find the possibility of repatriation, through the 


repatriation fund. 


Article 12. The national legislation of the aircraft shall de- 
termine the circumstances in which the operator or the com- 
mander of the aircraft shall have the right to dismiss a member 
of the personnel without notice; the same legisiation ,shall 
apply to the causes for which a member of the flying personnel 
may demand his own immediate disembarkation. 


Comment. This Article, contrary to what was decided in Article 11, 
deals with the immediate denunciation of a contract for hire, that is, we have 
in mind the civil contract feature. This right is given to both parties to the 
contract, the convention confines itself to fixing the general rule, and to 
placing all the details under the legislation of the registration Government 
of the aircraft. 

Article 13. Any member of the flying personnel, disembarked 
during the life or upon termination of his contract, shail have 
the right to be repatriated, taking account, however, of the 
duration of the services rendered by him to the operator under 
the terms of the contract of hire. Actual repatriation may be 
replaced by the payment to the Consul of the person in ques- 
tion of a sum of money required to cover the costs of repatriation. 


Comment. This Article and the following one deal with the important 
question of repatriation. The text is based on maritime law and takes 
account of the fact that aerial voyages are very often voyages in very re- 
mote countries; the convention imposes the obligation of repatriation. This 
obligation is tempered, however, by two features: (a) if a worker is hired 
abroad, he cannot ask for repatriation into his country of origin, and ac- 
count must be taken of the duration of the services rendered by him to the 
operators; (b) repatriation must not be a source of unjust enrichment. 
The money is given only for actual repatriation; and if the individual re- 
mains abroad, where he was debarked he loses the right to the money for 
repatriation. In order to maintain supervision in this respect, it is pre- 
scribed that the money intended to replace actual repatriation must be paid 
in to the Consul. 


Article 14. The costs of repatriation may not be imposed 
upon the person repatriated, except in cases where the causes 
of dismissal, according to the legislation applicable to the con- 
tract of hire, are imputable to the person repatriated. 
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Comment. The Article in question provides for an exception to the 
general rule that repatriation is made at the cost of the craft owner, par- 
ticularly in the case where the worker himself would be at fault with respect 
to the execution of the contract, and the legislation under which the con- 
tract is made authorizes having him suffer the consequences of his default. 
The general rule, repeated at the beginning of the article, imposes the cost 
of repatriation upon the operator. 


Article 15. The members of the flying personnel can, in no 
case, load goods on the aircraft for their own account. 


Comment. Reasons of discipline and good order on board the aircraft 
require that the personnel be prohibited from carrying on transportation 
business for its own account. The rule has been taken from maritime law. 


Article 16. The following shall have jurisdiction to settle 
litigation relative to the contract of hire: 
1. The courts appointed by the legislation of the registra- 
tion Government of the aircraft. 
2. The courts appointed by the legislation of the Govern- 
ment where the contract was entered into. 
The legislation of the jurisdiction taking cognizance of a 
case shall determine its procedure. 


Comment. The rules of jurisdiction to try possible disputes relating 
to contracts of hire have been inspired, in a certain measure, by previous 
works of the C. I. T. E. J. A., but they also take account of the special 
character of the rules in this draft. It is thus that we arrive in approving 
two concurrent jurisdictions: That of the registration government of the 
aircraft, whose laws have a very preponderant influence on all that comes 
under this convention and that of the Government where the contract was 
entered into; this is an international rule of jurisdiction based on private 
international law. 

Article 17. The competent authorities of all the contracting 

Governments will extend to each other mutual aid and assistance 

in connection with the application of this convention. They may 

correspond directly with each other, using for their correspond- 

ence, their own language, with a translation into one of the 
following languages: German, English, French, Italian. 


Comment. This Article contains certain rules on mutual help concerning 
the laws and the convention. These rules seem to be useful for the purpose 
of executing and applying this convention. 

Article 18. When this convention uses the expression “na- 
tional legislation (of the aircraft)”, it is clearly understood that 
this shall mean the legislation of the Government where the 
aircraft is registered; when it uses the expresssion “territorial 
legislation,” it shall be clearly understood that this means the 
legislation of the place where the event occurred or of the author- 
ity taking cognizance. 


Comment. This Article states the exact meaning of the two main ex- 
pressions used in the convention: National legislation and territorial legis- 
lation. 

Article 19. (Reserved). This convention shall apply only to 


the aeronautical flying personnel hired on aircrafts operated 
commercially. 
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Comment. The question as to whether the convention must apply ex- 
clusively to commercial air navigation, or, in general, to the personnel of 
aircraft is left pending. The Reporter continues to support the first sug- 
gestion. He believes that the proposed regulation, which will necessarily 
be rather complicated, does not lend itself to application to private operators. 


NEW MEMBERS OF ADVISORY COMMITTEE TO 
AMERICAN SECTION OF C.LT.E.J.A. 
The following designations have been recently made for service on the 
Advisory Committee to the American Section :! 
(1) Institute of Aeronautical Sciences 
Hampton D. Ewrna, Chrysler Building, New York. Mr. Ewing 
was formerly the alternate member representing the Na- 
tional Aeronautic Association. 
GLEN L. MartTIN, alternate member. President, and Chairman 
of the Board, Glen L. Martin Co., Baltimore, Maryland. 
(2) Private Fliers Association, Inc. 
WiLL1AM W. BrRINCKERHOFF, 96 Wall Street, New York City, 
New York. 
Joun J. Wuite, alternate member. 292 Madison Avenue, New 
York City, New York. 


INTERNATIONAL SANITARY CONVENTION FOR 
AERIAL NAVIGATION! 


The Secretary of State has notified the Secretary of Commerce that the 
International Sanitary Convention for Aerial Navigation, which was opened 
for signature at The Hague on April 12, 1933, and was signed on behalf of 
the United States on April 6, 1934,2 became effective in respect to the 
United States on November 22, 1935,3 and that the convention is also in 
effect in respect to Australia, Austria, Egypt, Germany, Great Britain and 
Northern Ireland, Morocco, Monaco, the Netherlands, Poland, Rumania, 
Syria and Lebanon, and Tunis by ratification and deposit of ratifications, and 
is in effect in respect of Bolivia, Brazil, Chile, Iraq, Sudan, and Turkey 
by adherence. It came into effect in respect of Italy on December 13, 1935, 
and will come into effect in respect of Belgium on February 25, 1936, 120 
days after the deposit of their respective ratifications with the Netherlands 
Government. 

In signing the convention, the plenipotentiary of Great Britain and 
Northern Ireland declared that this signature did not include Newfoundland 
or any British colony or protectorate or any mandated territory in respect 
of which the mandate is exercised by the Government of the United King- 
dom. Later, on April 3, 1935, the Government of the United Kingdom of 
Great Britain and Northern Ireland gave notice to the Government of the 
Netherlands, in accordance with the second paragraph of article 65 of the 
convention, of its desire that the convention shall apply to the following British 
possessions, protectorates, or mandated territories: Bahamas; Barbados; 





1. For complete list of the Advisory Committee, see 6 JouRNAL or AIR LAW 
263 (1935) as amended in 7 JouRNAL or AiR Law 127 (1936). 


1. 7 Air Commerce Bulletin No. 8, p. 191 (February 15, 1936). 
2. See 5 JOURNAL OF AIR LAW 486. 
3. See 6 JOURNAL oF AIR Law 458. 
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Bermuda; British Guiana; British Honduras; Cyprus; Falkland Islands and 
dependencies; Gold Coast: (a) Colony, (b) Ashanti, (c) Northern Terri- 
tories, (d) Togoland under British mandate; Hong Kong; Kenya (colony 
and protectorate); Leeward Islands: Antigua, Dominica, Montserrat, St. 
Christopher, and Nevis, Virgin Islands; Malay States: (a) Federated Malay 
States: Negri Sembilan, Pahang, Perak Selangor; (b) Unfederated Malay 
States: Johore, Kedah, Kelantan, Perlis, Trengganu, and Brunei; Mauritius; 
Nigeria: (a) Colony, (b) Protectorate, (c) Cameroons under British man- 
date; State of North Borneo; Nyasaland Protectorate; Palestine (excluding 
Trans-Jordan) ; Sarawak; Sierra Leone (colony and protectorate) ; Southern 
Rhodesia; Straits Settlements; Tanganyika Territory; Trans-Jordan; Uganda 
Protectorate; and Zanzibar Protectorate. 


RECENT WARSAW CONVENTION RATIFICATIONS 


Australia—Papua—Norfolk Island—New Quinea—Nauru.! By a note 
dated October 25, 1935, the Polish Chargé d’Affaires ad interim at Washing- 
ton informed the Secretary of State that the instrument of ratification by 
Great Britain on behalf of Australia of the convention for the unification 
of certain rules relating to international transportation by air, signed at 
Warsaw October 12, 1929, was deposited with the Polish Government on 
August 1, 1935. The ratification includes the territory of Papua, Norfolk 
Island, and the mandated territories of New Guinea and Nauru. The 
ratification will become effective 90 days from the date of the deposit of 
the instrument of ratification. 


British Dependencies.2, The above-mentioned note from the Polish 
Chargé d’Affaires states, in addition, that the British Foreign Office, having 
advised the Polish Government on March 27, 1935, that the additional pro- 
tocol was to be acted upon jointly with the convention, and that, in conse- 
quence, any country adhering to the convention accepted ipso facto the 
provisions of the additional protocol, the adherences to the convention 
previously notified on behalf of India,? certain British colonies and pro- 
tectorates, and Southern Rhodesia are to be considered also as adherences 
to the additional protocol. 


Irish Free State. The Polish Chargé d’Affaires ad interim at Wash- 
ington informed the Secretary of State by a note dated November 22, 1935, 
that the instrument of adherence by the Irish Free State to the convention 
for the unification of certain rules relating to international transportation 
by air, and the additional protocol, signed at Warsaw on October 12, 1929, 
was deposited with the Polish Government on September 20, 1935. The 
adherence will become effective 9) days after the date of the deposit of the 
instrument of adherence. 


PROPOSED TRANS-ATLANTIC AIR LINES 
The following statement was made on December 12, 1935, by Hon. R. 
Walton Moore, Assistant Secretary of State and chairman of the Inter- 
departmental Committee on Civil International Aviation, as chairman of 





1. From Treaty Information, Bulletin No. 73, October, 1935, p. 12. 
2. Ibid. 
3. From Treaty Information, Bulletin No. 74, November, 1935, p. 11. 
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the aviation conference participated in by the British, Irish, and Canadian 
missions: 


As a result of the conferences which have been in progress since Thurs- 
day, December 5, between representatives of the United Kingdom, the Irish 
Free State, Canada, and the United States, understandings have been reached 
which it is confidently hoped will bring about the early establishment of 
trans-Atlantic air-transport services connecting these several countries. These 
understandings are based upon the principle of full reciprocity between the 
countries interested. They do not operate to exclude similar arrangements 
between the United States and other countries. 

The Department of Commerce has given its approval to the establish- 
ment of trans-Atlantic airways by way of Canada, Newfoundland, and the 
Irish Free State to England, and by way of Bermuda to England, and from 
Bermuda to Puerto Rico, the latter route to be extended by mutual consent. 
The Atlantic-seaboard ports in contemplation as termini are New York City; 
Baltimore, Md.; Cape Charles or Norfolk, Va.; and Charleston, S. C., any 
one of which may be designated as ports of entry; but no final determination 
with reference to places has yet been made. 

It is recognized that the northern route is much shorter than the southern 
route and therefore will have the advantage of more economical operation, 
but this fact does not preclude the possibility of considerable use being made 
of the southern route. It is expected that experimental flights will be begun 
early in the summer of 1936, and it is hoped that scheduled services will 
begin by the summer of 1937. When the ful! regular service is inaugurated, 
it is provided that there will be four round trips per week. 

The matter of the carriage of mails is necessarily postponed for future 
consideration. 

All of the conferences were characterized by a spirit of wholehearted 
cooperation, and the conclusions arrived at received the unanimous approval 
of the conferees. 


The Interdepartmental Committee on Civil International Aviation is 
composed of the following four members: 

R. Watton Moore, Assistant Secretary of State, Chairman. 

STEPHEN B. Grpsons, Assistant Secretary of the Treasury. 

Hart_EE Brancu, Second Assistant Postmaster General. 

JoHN Monroe Jounson, Assistant Secretary of Commerce. 


RicHarp SouTHGATE, of the Department of State, Executive Secretary 
of the Committee. 

STEPHEN LATCHForpD, of the Department of State, Assistant Executive 
Secretary. 


During the early part of February, a German delegation headed by 
Martin Wronsky, Director of the Deutsche Lufthansa, was in Washington 
to consider the possibility of establishing trans-Atlantic airline services. 


AVIATION ARRANGEMENT BETWEEN THE UNITED STATES 
AND GREAT BRITAIN! 

By a note dated January 25, 1936, the British Ambassador at Washing- 
ton informed the Secretary of State, in accordance with paragraph 4(1) of 
the note of March 28, 1935, that the British Government desires that the 
provisions of the arrangement concerning the reciprocal treatment to be 
accorded in respect of air pilot licenses embodied in the notes exchanged on 
March 29 and April 5, 1935, shall be applied to Southern Rhodesia. 


1. From Department of State Treaty Information, Bulletin No. 76, Janu- 
ary 31, 1936, p. 7. 
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COMMENTS 

Constitutional Law—Conflict of Laws.—[California] A film company 
hired three airplanes through defendant brokerage firm for the filming of 
a parachute jump over the Pacific Ocean. Two were cabin planes from 
which the pictures were to be taken; the other was to carry the parachute 
jumper. While flying over the bay, the two cabin planes, in attempting to 
make a left turn, crashed into each other and both fell into the ocean, 
carrying all the occupants to their death. Plaintiffs, the representatives of 
the deceased employees of the film company, alleged negligence in general 
terms under the doctrine of res ipsa loquitur. Plaintiffs appealed from a 
judgment for defendant, assigning as error (inter alia) the exclusion of a 
document issued by the Department of Commerce of the United States con- 
taining “Air Commerce Regulations” relating to the licensing of aircraft and 
the rules of air trafic. Held: the document was properly excluded. Parker 
v. James E. Granger, Inc., 90 Cal. Dec. 475, 52 P. (2d) 226 (Supreme Court, 
November 29, 1935).? 

The Supreme Court, in ruling that the rejection of such evidence was 
correct, stated: (1) that the court would take judicial notice of such official 
acts and regulations; and (2) that, taking such notice, it could find nothing 
therein which the court was called upon to declare to the jury; that the 
flight of the planes was purely intrastate; and that, under the federal Con- 
stitution and the California Air Navigation Act,’ the State of California 
was vested with the exclusive power to prescribe air traffic rules to govern 
the operation of aircraft in flying a purely intrastate flight. 

The facts do not indicate what part of the federal air traffic rules were 
thought by plaintiffs to be applicable in the instant case, but, presumptively, 
they sought to show a violation of the rules of flight. However, the court, 
by its statement that exclusive control was vested in the State of California, 
indicated that it would have given no consideration to the rules had they 
been admitted and a violation thereof shown. This statement raises the 
question: Are purely intrastate flights subject to federal control? 

The “commerce clause’? of the Constitution was relied on by Congress 
as being the most appropriate and effective basis for federal control over 
aviation. The Air Commerce Act of 19265 left the power divided between 
the nation and the states. 

The so-called “burden theory,” developed by the railroad,® the radio? 





For discussion on the negligence point, see comment on aaa 283. 
On hearing, 80 Cal. App. Dec. 210, 39 P. (2d) 833 (1934 
Cal. Deering’s Gen. Laws (1931), Act No. 151, Cal. Stats. (1929), p. 


U. S. Const, Art. 1, §8(3 
Act of May 20 1926, as — by P- Act of June 19, 1934, c. 654, 
2, 48 Stat. at L. 1115, 49 U. S. C. §181(5 
Siler v. Louisville & Nashville Ry., 213 ioe: 175, 29 Sup. Ct. 451, 53 
. 753 (1909); Southern Ry. v. United States, 222 U. S. 20, 32 Sup. Ct. 2, 
56 L. Ed. 72 (1911) ; Texas and Pacific Ry. v. Rigsby, 241 U. S. 33, 36 Sup. Ct. 
482, 60 L. Ed. 874 (1916); Railroad Commission vy. Chicago, B. & Q. Ry., 257 
U. S. 563, 42 Sup. Ct. 232, 66 L. Ed. 371, 22 A. L. R. 1086 (1922) ; st” Paul, 
M. &€ M. Ry. v. St. Paul &€ N. P. Ry., 68 F. 2 (C. C. A. 8th, 1895), affd., 18 
Sup. Ct. 946, 42 L. Ed. 1212 (1897). 
7. American Bond & Mortgage Co. v. United States, 52 F. (2d) 318 (C. 
Cc. A. 7th, 1931): Trinity Methodist Church, South v. Federal Radio Commission, 
62 F. (2d) 850 (App. D. C. 1932). 


1874. 


$911, 


: eh hoe 
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and the navigable water§ cases, by which federal control of both interstate 
and intrastate commerce was secured, is clearly stated by Mr. Chief Justice 
Taft in Railroad Commission v. Chicago B. & Q. Railway Company:® 


“Commerce is a unit and does not regard state lines, and while under 
the Constitution interstate and intrastate commerce are ordinarily subject to 
regulation by different sovereignties, yet when they are so mingled together 
that the supreme authority, the Nation, cannot exercise effective control 
over interstate commerce, such incidental regulation is not an invasion of 
state authority.” 


It is recognized that the regulation of the act of flying within the state 
is primarily a matter of state regulation, and that the federal government 
may not enter that field except where necessary to prevent interference 
with, or discrimination against, or interruption of, or a burden upon, inter- 
state commerce; or except when it is necessary, in the effective regulation 
of interstate commerce, incidentally to regulate intrastate commerce. 

In Neiswonger v. Goodyear Tire é Rubber Company,’ the court, in 
extending the “burden” principle to air flights, held that the Air Traffic Rules 
would apply to intrastate commerce if necessary. Again, in Swetland v. 
Curtis Airport, the same decision was reached, although there is some doubt 
as to whether or not the court in that case would have held the Air Traffic 
Rules applicable to intrastate commerce in that state had it not been for the 
evident intention of the State of Ohio that they should apply. 

All air space is navigable with no defined routes. An intrastate plane 
in the air loses its character as such and, if operating under conflicting state 
regulations, may not only interfere with, and impede, planes engaged in 
interstate commerce, but it may be a constant source of danger both 
to passengers and to property. Again, where there is a conflict between 
levels at which planes may operate or perform acrobatics, the pilot of an 
interstate plane coming into a busy airport or making a forced landing would 
not know what to expect. 

The United States Supreme Court has had as yet no opportuunity to 
consider the question presented by the principal case. To eliminate inter- 
ference with interstate commerce and to provide for the common safety 
of all, it no doubt will recognize the necessity of federal control of the air 
under the “burden theory,” as it has in the past in other fields. 

ARTHUR J. O’KEEFE.'? 


Contracts—Employee Inventions—Airline Pilots—For some time it 
has been a common practice with large manufacturing corporations to exact 
of their employees—or at least of those employees whose work is closely 
related to the manufacturing processes, or who are engaged in research and 
experimenting—contracts whereby the employee agrees that any invention 
made by him during the employment, relating in any way to the business of 





8. The Oyster Police Steamers of Maryland, 31 F. 763 (D. C. Md. 1887): 
The Governor Robert McLane vy. United States, 35 F. 926 (C. C. Md. 1888), 
aff'g 31 F. 763 (1887). 

9. Railroad Commission v. Chicago, B. & Q. Ry., 257 U. S. 568, 588, 42 
Sup. Ct. 2, 237, 66 L. Ed. 371, 383, 22 A. L. R. 1086, 1089 (1922). 

10. 35 F. (2d) 761 (D. C. Ohio 1929), discussed in: 3 Southern California 
Law Review, 413, 420 (1930): 1 JourRNAL or AIR LAW 359 (1930). 

11. 41 F. (2a) 929 (D. C. Ohio 1930). 

2. School of Law, University of Southern California. 
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the corporation, shall belong to the corporation. It is understood that re- 
cently various air line companies have attempted to obtain such contracts 
from their employees, including the pilots and co-pilots.1 In general, the 
reason behind such contracts in the United States is the existence of the 
patent laws,2 which give to the inventor of a patentable article (which is 
in fact patented) a protective franchise for the duration of the patent. 
The patent law also provides that application for all patents must be by the 
inventor. As a result of this legislation, the only way in which a corpo- 
ration may assure itself of the benefit and use of improvements in its proc- 
esses which are invented by its employees, and patented by them, is to secure 
contracts from them in advance, assigning the inventor’s interest to the 
corporation.5 When it is considered that the corporation acts only through 





1. An editorial on this subject by Lionel G. Thorsness may be found in 
Vol. IV, No. 12 of the Air Line Pilot. It is understandable that a manufacturing 
corporation has a vital interest in securing the possession of any improvements 
that affect it. It is not so clear why the air line companies, most of which 
are technically “operating” companies and not manufacturing companies, except 
through associated or subsidiary companies, should seek to acquire in this way 
be inventions of their employees. A typical employment agreement reads as 
ollows: 

“In consideration of the salary paid to me by 

r ‘a corporation of 
the State of , and of the position which I occupy, I hereby 
agree that any inventions, improvements and/or developments that I as make, 
invent, acquire and/or suggest during my employment by said Corporation 
relating generally to any process, method, apparatus, article of manufacture or 
thing, directly or indirectly of interest to said Corporation connected in any 
way with or relating to the work, tests or future developments, and/or products 
of the Corporation, shall become the absolute property of said Corporation, and 
I will, at any time at the request of said Corporation, either during my em- 
ployment or afterwards, and for the consideration above named, execute any 
papers by way of applications, assignments, or otherwise, relative to such in- 
ventions or improvements, as well as any papers that said Corporation may 
consider necessary or helpful in the prosecution of applications for patents 
thereon in the United States or foreign countries or which may relate to any 
litigation, interference and/or controversy in connection therewith, without 
further consideration, and, if I leave the employ of said Corporation, I will, at 
any time, thereafter, and upon its request, execute any such papers as it may 
desire, all at the expense of said Corporation, and agree that the entire control, 
prosecution and conduct of all such matters shall be solely within the control of 
said Corporation and at its expense; and I further agree to give any evidence, 
testimony and produce any data and/or documents which may be helpful to 
the Corporation in connection with the foregoing, either during the period of 
my employment or thereafter; and I further agree not to reveal any of the 
information which I may acquire on the confidential matters of the Corporation 
while with the Corporation, either during my employment by it, or afterwards, 
and agree not to deliver any documents, copies thereof or reveal the contents 
thereof with relation to the patent applications, research and/or development 
work of the Corporation, either ven I am with the Corporation or after the 
termination of my employment by i 

. By the, Constitution of Bon United States, Article 1, Section 8, it is 
provided that “Congress shall have power . te promote the progress of 
science and the useful arts by securing for limited times to authors and inventors 
the exclusive right to their respective writings and discoveries.’’ The con- 
stitutional grant of power has been given effect by —— expanded statutes. 
For a codification of the existing statutes see 35 USC; 35 

3. “The franchise which the patent grants, consists Be a in the right 
to exclude everyone from making, using, or vending the thing patented, without 
the permission of the patentee. This is all that he obtains by the patent.” 
Bloomer v. McQuewan, 55 U. S. 539 (1852); United States v. United Shoe 
Machinery Corp., 258 U. S. 451, 42 S. Ct. 585 (1921). Gladney, Restraints of 
Trade in Patented Articles (1910), is a book devoted to explaining the nature 
of the franchise. Patent rights are property. Brown v. Duchesne, 60 U. S. 195 
(1856) ; Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 
28 S. Ct. 748 (1908). 

4. In McCrady, Patent Office Practice (1928), §58, it is suggested that an 
assignee can never make the original application, because the Constitution 
requires that the protection run to the inventor. See 16 Stat. 202, 583 (1871); 
35 USCA §44 (1927). Exception is made when the inventor dies, or becomes 
insane. In such case, the application is by his legal representative. See 30 
Stat. 915 (1899), 32 Stat. 1226 (1903), 35 Stat. 245 (1908) ; 35 USCA §46 (1927). 

5. In the absence of statute, the situation would be different, for monop- 


olies ‘are not sanctioned by the common law, and although a patent is not 
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individuals, that it of necessity entrusts these individuals with power and 
responsibility, and that any improvement that the corporation contemplates 
must be effected through these individuals, it becomes apparent that, in at 
least some instances, the corporation is justified in requiring such contracts.® 

In any discussion of the employer’s right to the fruits of the employee’s 
inventive genius which have been patented by the employee, the analysis 
must be of a dual nature; consideration must be given to the property in the 
invention itself as well as to the property in the patent obtained for that 
invention. The property in the invention arises out of the inventive act 
and consists of the right to practice the invention, including the rights to 
make, use, and sell the object of the invention;? the property in the patent 
arises out of the grant by the sovereign acting under the positive law and 
consists of the right to prevent all persons except the patentee from prac- 
ticing the invention, including the rights to prohibit its making, use, or sale 
except by such persons and on such terms as the patentee may prescribe, 
and to obtain redress for its illegal making, use, or sale.8 The first of 
these elements exists irrespective of the second and does not depend on 
whether there is a patent. It may be transferred by the inventor, and so 
long as it be known only to the inventor and the transferee their enjoyment 
of its benefits may be exclusive, but where others become familiar with the 
invention, mere ownership of the invention does not confer the legal right 
to prevent its general use. The second element—the patent—is necessary 
to prevent unrestricted use of the invention. The invention may be freely 
alienated to one or more persons, but such alienation does not carry with 
it the protection of the patent as a means of preventing others from making 
use of the invention. The right acquired by the transferee in this case is 
known as a license.1° The patent may also be alienated, but not in the un- 
restricted way in which it is possible to alienate the invention alone.1!_ The 
reason for the limitation is that it would be impossible for each of two 
independent persons to possess the power to prohibit the practice of an in- 
vention in the same territory. Conveyances of patents are known as assign- 
ments and grants.!2 I’rovision is made in the patent law for conveyances of 
this sort either at the time of the granting of the patent or during its 
subsequent life.!8 

From the discussion in the preceding paragraph it may be seen that 





technically a monopoly, the same reasoning woulée apply, resulting in an unre- 
stricted public use of the invention. See 1 Walker, Patents (6th ed. 1929), 
$§1-14, 197-199. Brown v. Duchesne, supra note 3. 

6. The language of the text is qualified because it is easy to conceive of 
situations where the employment, and the special knowledge therein acquired, 
did not in any way contribute to the idea or its subsequent successful develop- 
ment. In such cases it might seem unfair to compel the surrender of the 
invention to the employer, especially if the development has not been at the 
expense of the employer. 

. 2 Robinson, Patents (1890), §753. 

8. 2 Robinson, op. cit. supra note 7, §753. Bloomer v. McQuewan, supra 


note 3. 

9. Supra note 5. Summerhays v. Scheu, 52 P. (2d) 512 (Cal. App. 1935). 

10. 2 Robinson, op. cit. supra note 7, $760; 1 Walker, op. cit. supra note 
5, i McCrady, op, cit. supra note 4, §287. See Gayler v. Wilder, 51 U. S. 477 
(1 ) 
11. Alienation of the patent carries with it as incidental thereto the 
property in the invention. See 2 Robinson, op. cit. supra note 7, §§756, 758. 

12. 1 Walker, op. cit. supra note 5, $§$319, 334; 2 Robinson, op. cit. supra 
note 7, §759. An assignment passes the entire title to the patent; a grant 
a" oe entire interest for a restricted area. 

Stat. 202 (1870), 16 Stat. 583 (1871); 35 USCA $44 (1927). 29 

Stat. $93 higety, 42 Stat. 391 (1922); 35 USCA §47 (1927). 
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there are, in general, two types of interests that the employer may claim 
in the patented inventions of his employee, assignments and _licenses.!* 
Normally the employer would prefer to obtain an assignment because of the 
greater protection it affords him through possession of the right to prevent 
others from making use of the invention. Because of its relatively greater 
value to the employer, the assignment will be considered before dealing with 
the license in this comment. It may be stated as a general rule that the 
mere fact of the relationship of employer and employee will not necessarily 
entitle the former to inventions made by the latter along the line of the 
employment. Ordinarily an express contract to assign the patent, or the 
interests of the inventor is necessary, and this will not be implied in law 
merely because of the relationship of the parties.15 However, the fact that 
the contract of employment does not contain an express provision to the 
effect that inventions made by the employee shall belong to the employer does 
not prevent the employer from making claim to the inventions where other 
circumstances induce this result.16 

Where the parties have expressly contracted that the inventions of the 
employee shall belong to the employer, construction of the contract and the 
determination of its validity is a matter of contract law and not of patent 
law.17 In the past the validity of such contracts has been attacked on nu- 
merous grounds, but it has been generally held that a properly drafted con- 
tract is not open to the objections of being void as against public policy, of 
being unconsciously, or of being lacking in mutuality.18 If the contract 
to assign is entered into at the same time as the contract of employment, it 
will ordinarily be held that there is valid consideration to support the agree- 


ment, on the theory that this constituted part of the consideration for obtain- 
taining the employment.!® If the contract to assign is entered into after 
the employment has commenced, and no additional consideration is given, 
normally the contract will be held void as lacking in consideration.2° If the 





14. Separate consideration is not given to the grant which differs from the 
—- only in that a more limited territorial area is included. Supra 
note . 

15. Hapgood v. Hewitt, 119 U. S. 226, 7 S. Ct. 193 (1886) ; Dalzell v. Dueber 
Watch Case Mfg. Co., 149 U. S. 315, 13 S. Ct. 886 (1893); Pressed Steel Car 
Co. v. Hansen,” 137 F. 403 (C. C. A. 3d, 1905) ; U. S. Colloid Mill Corp. v. Myers, 
6 F. Supp. 283 (1934); American Cyanamid Co, V. aia 76 EF. (2d) 807 

(C..C.. A, Sa. 19S) = Miller & Co. v. Beagen, — Mass. —, 199 E. $44 Nig og 
For annotations and comment on this subject see 16 A. 1 1612: 32 A. L. R 
1037; 44 A. L. R. 598; 85 A. L. R. 1512; 20 A. B. A. Jour. 538 (1934). 

16. Agawam Woolen Co. v. Jordan, 74 U. S. 583 (1869) ; Howard v. Howe, 

S F (2d) ‘677 €C, C. A. 7th, 1982) ; Milwaukee v. Activated Sludge, 69 F. (24) 
ot7 (C. CG. A. Vth, 1984). 

17. The patent law permits of assignments. See supra note 13. 

18. Hulse v. Bonsack Mach. Co., 65 F. 864 (C. C. A. 4th, 1895) ; Thompson 
v. Automatic Fire Protection Co., 211 F. 120 (C. C. A. 2d, 1914); Guth v. Min- 
nesota Min. & Mfg. Co., 72 F. (2d) 385 (C. C. A. 7th, 1934) ; DuPont Rayon Co. 
v. Paley, 4 F. Supp. 290 (1933). A case reaching z opposite result on its peculiar 
facts is Goodyear Tire & Rubber Co, v. Miller, 2d) 776 (1926). There 
are many cases sustaining contracts of this sort, aan the court in its decision 
sustains the contracts without mention of these objections. See New Jersey 
Zine Co. v. Singmaster, 71 F. (2d) 277 (C. C. A. 2d, 1934); Standard Parts Co. 

26 . S. 52, 44 S. Ct. 239 (1924) ; Oliver v. Autographic Register Co., 
ee Eq. 72, 177 A. 680 (19385); Quaker St. Oil Refining Co. v. Talbot, 
315 Pa. 517, 174 A. 99 (1984). 
19. 3 Williston, Contracts (1920), $1643. .Wege v. Safe-Cabinet Co., 249 
696: (C..C.. A: 6th, 1918). If the employment be an employment at will, the 
i would probably be contra. See Goodyear Tire & Rubber Co. v. Miller, 
supra note 18. 

20. Go pth Tire & Rubber Co. v. Miller, supra note 18; Treat v. Ellis, 
6 Alaska 290 (1920); Young v. Schwint, 108 Kan. 425, 195 Pac. 614 (1921). 
An analogous case in another field of the law is Davis & Co. V. Morgan, 117 
Ga. 504, 43 S. E. 732 (1903). Anson, Contracts (Turck ed. 1929), §17. Unless 
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contract is otherwise in proper form, there is no objection to a provision 
that the employer shall be entitled to all inventions or patents obtained 
during the employment. Question often does arise, however, where the 
contract is silent as to the length of its effectiveness, or where it contains a 
provision purporting to continue its duration for a specified period after the 
termination of the employment. When the courts are faced with this situa- 
tion, there are two divergent lines of reasoning which may influence them 
in reaching their decisions: first, the desire to protect the employer against 
the employee who conceives an idea or makes an invention during the em- 
ployment, but who conceals it from the employer, or fails to attempt to patent 
it until after the employment ends; second, the reluctance to bind the em- 
ployee to the employer in this way after the termination of the employment. 
It has been held that it is not against public policy to include such a pro- 
vision in the contract, and it will be sustained if the time is reasonable.?! 
Similar reasoning has allowed the employer a reasonable time, even in the 
absence of express provision.22 Another problem that may arise in con- 
nection with the contracts to assign is the extent of the subject matter; just 
what type of invention should be deemed included under the contract? If 
the contract is precise in its terms, covering only inventions arising out of 
the employment, or from knowledge acquired therein, there is no difficulty. 
However, if the contract is so general that it could include any invention 
made by the employee, even though it has no relation to the employment 
or to the business of the employer, a literal interpretation might work a 
great hardship on the employee and confer on the employer an undeserved 
benefit. It is submitted that such general clauses should always be con- 
strued narrowly in favor of the employee.23 

Assuming that a contract to assign of the type discussed in the preceding 
paragraph is so drafted as to be valid in all respects, it nevertheless does 
not constitute an assignment.24 It is merely an executory contract to per- 
form acts which may possibly occur in the future. An assignment contem- 
plates an existing invention. When the inventions are in fact made and 
patented, the employer is entitled to bring a bill in equity to compel an assign- 
ment if the employee refuses to assign voluntarily.?5 

Although it is generally true that an express contract is necessary to 
entitle the employer to the inventions and patents of his employee, it has 





some adequate consideration is given for the contract of assignment, the only 
way in which it could be sustained would be to deem the transaction a complete 
recission of the prior contract of employment, and a substitution of a new one. 
Normally the facts would not support that result. See Schwartzreich v. Bau- 
man-Basch, 231 N. Y. 196, 181 N. E. 887 (1921). 

21. New Jersey Zinc Co. v. Sinymaster, supra note 18. Where the agree- 
ment is indefinite in time, it is held to be bad. See Hulse v. Bonsack Mach. Co. 
supra note 18; Guth v. Minnesota Min. & Mfg. Co., supra note 18. Walker, 
op. cit. supra note 5, §323 says that although contracts for unlimited time are 
probably void, still, ‘it may be gathered from the cases that .. . if the pur- 
pose intended . . . by the contract is the protection of the other’s business 
from advantages that have or may be gained by the inventor from his relations 
with the other, the contract is not void.” 

22. Wege v. Safe-Cabinet Co., supra note 19; Standard Plunger Elevator 
Co. v. Stokes, 212 F. 893 (C. C. A. 2d, 1914). 

23. In Guth v. Minnesota Min. & Mfg. Co., supra note 18, it was held that 
a contract unlimited as to subject matter should be construed in a narrow way 
so as to include only what was within the contemplation of the parties. 

24. 2 Robinson, op. cit. supra note 7, §771. 

25. United States v. Dubilier Condenser Corp., 289 U. S. 178, 53 S. Ct. 554 
(1923). This remedy is essential when it is considered that the employee by 
having the patent may prevent the employer from exercising an invention to 
which he may have every right. Jn form, this is a bill for specific performance. 
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already been intimated that under some circumstances the rule is otherwise.?¢ 
There are various factors entering into the determination of this question 
in the absence of contract, but the controlling principles are those of the 
law of master and servant.27 The application of these principles may not 
produce so nearly uniform results in all jurisdictions as is true of the con- 
struction of contracts to assign, but in a case where the employer has estab- 
lished a valid claim, the variance will be in the extent of the interest awarded 
him. Where the employee has been hired to invent, but the employment 
contract is silent as to who is entitled to the ownership of any resulting 
inventions and of the patents thereon, the authorities are uniform in saying 
that all these benefits shall accrue to the employer.28 Scarcely less clear is 
the employer’s right to an invention where the basic idea is his and he em- 
ploys mechanics and engineers to effect the mechanical realization of the idea, 
nor is the employer’s right affected by the fact that the ultimate design 
incorporates improvements suggested by the employee.2® A _ situation of 
frequent occurrence is where an employee is not employed to invent, but in 
the course of his employment he makes an invention relating to the processes 
of his employment, either wholly or partly at the expense of the employer 
by making use of the equipment, materials, and the help of other employees. 
If the case were new and were to be decided on principle, the writer would 
be inclined to award the invention and patent to the employer.2° However, 
the weight of authority is that the inventor is entitled to keep his invention, 
and that the employer gets a license to use it.81 The foregoing constitute 
the principal situations in which the employer may be entitled to the em- 
ployee’s inventions. Under rare circumstances, where the inventor is more 
than a mere employee, courts have inferred a trust relationship between him 
and the corporation, and have compelled him to assign his patents to the 
corporation.32. The fact that the employee involved is employed by the 
United States has been held to make no difference, and the Government 
has no greater right to the inventions of its employees than an ordinary 
employer.83 Unquestionably, the same principles apply here as in the case 
of the express contract to assign in limiting the subject matter of inventions 
over which assignment will be compelled to those arising out of the employ- 
ment. Similarly, the employer will be entitled, at most, to only those in- 





26. Supra note 16. 

27. 3 Fletcher, iene Fe! aes (1931), $893; 5 Labatt, Master 
& Servant (2d ed, 1913), §§204 

28. Solomons v. UP ited jal 137 U. S. 342, 11 S. Ct. 88 (1890); Gill v. 
United States, 160 U. S. 426, 16 S. Ct. 322 (1896); Standard Parts Co. v. Peck, 
supra note 18; United States v. Dubilier Condenser Co., bes note 25. 

29. Agawam Woolen Co. v. Jordan, 74 U. S. 685 869); Union Paper 
Coliar Co. v. Van Dusen, 90 U. S. 530 (1874) ; Borglin v. PPR ony 70 F. (2d) 899 
(Ct. C. & Pat. App. 1934) ; Milwaukee v. Activated Siudge, supra note 16. 
Although this is the general rule, there is a complementary rule that if the 
employee goes further and works out some new development, patentable in 
itself, he may be entitled to this invention and patent. See McKeen v. Jerdone, 
34 App. D. C. 163 (1909). 

30. Language which might support this view appears in Gill v. United 
States, supra note 28, where in an action by the employee to collect royalties it 
was said that the use of the employee of all the equipment of the employer 
raises an inference that the work was done for the benefit of the employer, or 
an implication of bad faith on the part of the employee. 

31. Hapgood v. Hewitt, supra note 15; Dalzell v. Dueber Watch Case Mfg. 
Co., supra note 15: American Cyanamid Co. v. Hubbell, supra note 15; Chicago 
Daily News V. Koliler, 360 Ill. 351, 196 N. BE. 445 (1935). 

32. Dowse v. Federal Rubber Co., 254 F. 308 (1918). 

$3. Solomons v. United States, supra note 28; Gill v. United States, supra 
note 28; United States v. Dubilier Condenser Co., supra note 25. 
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ventions made and patented during the employment and for a reasonable 
time thereafter. 

In many instances the employer acquires a license or, as it is technically 
known, a “shop right” in a patented invention of his employee. As has been 
pointed out previously, a license consists of a right to the use of an inven- 
tion, but it does not include the power to exercise the monopoly or patent 
so as to exclude its use by others.34 Sometimes the license arises out of a 
contract, the construction of which is a matter of contract law.°5 More 
often the license arises by operation of law, its existence being determined 
in litigation between the parties. In the latter case, the license arises as a 
result of the conduct of the employee.3® Usually the basis for implying a 
license is either that the employee has acquiesced in the use by the employer 
of some invention of the employee,37 or that the employee has made an in- 
vention during the course of his employment at the expense of the employer.%8 
The duration of an express license is determined by reference to the con- 
tract ;3® normally the implied license is irrevocable.4° It is apparent that 
the extent of the license granted will vary with the nature of the invention 
and the nature of the business of the employer, but in all cases the license 
will be as limited as the circumstances permit.41 In general, the license is 
considered a personal privilege to the employer and is not assignable.42 

In all cases there is a presumption that the patentee is entitled to his 
invention.43 Where there is an express contract to assign, we have seen that 
it is possible to obtain specific performance of this contract. Similarly, in 
the absence of the contract, where the employer is able to show that in 
all good faith he is entitled to an assignment of the patent, he will be able 
to obtain this relief by a bill in equity. In connection with the subject 
of good faith it is interesting to note, although it has no direct bearing on 
this comment, that when an employee terminates his employment, good 
faith requires that he not reveal any secret processes of his former employer 
to any third person.45 

34. Russeil v. Boston Card Inder Co., 276 F. 4 (C. C. A. Ist, 1921); Bell 
é& Howell Co. v. Shoor, 216 Ill. App. 221 (1919). 

35. The validity of such contracts has been sustained in the following 
cases: Straus v. Victor Talking Mach. Co., 243 U. S. 490, 37 S. Ct. 412 (1917); 
Bijur Motor Lighting Co. v. Eclipse Mach. Co., 243 F. 600 (1917). 

36. Hazen Mfg. Co. v. Wareham, 242 F. 642 (1917). 

37. Solomons v. United States, supra note 28; Gill v. United States, supra 
note 28; Neon Signals Co. v. Alpha-Claud Neon Corp., 54 F. (2d) 793 (1932). 

38. Supra note 31. .Amdyco Corp. v. Urquhart, 39 F. (2d) 943 (1930); 
American Circ. Loom Co. v. Wilson, 198 Mass. 182, 84 N. EB. 183 (1908); 
McKinnon Chain Co. v. Amer. Chain Co., 259 &. 873 (1919); Miz v. National 
Envelope Co., 244 'F. 822 (1916). 

39. Straus v. Victor Talking Mach. Co.. supra note 35. 

40. Neon Signais Co. v. Alpha-Claud Neon Corp., supra note 37; Chicavo 
Daily News v. Kohler, supra note 31. 

41. If the right to make and use is all that .. pet the license will be 
so limited. Dunkley Co. v. Cal. Packing A a gah F. 996 (1921); Cinema 
Patents Co. v. Columbia Pictures Corp., : AY 310 (1933). Where the 
right to sell is necessary to permit of a ‘scnemene! use of the license, it will be 
allowed. Rickly v. Parlin & Orendorff Co., 215 Ill. App. 512 (1919). 

42. Hapgood v. Hewitt, supra note 15; General Paint Corp. v. Kramer, 68 
¥. (24) 40 (C. C. A. 10th, 1935). 

43. Borglin v. Palmer, supra note 29. 

44. This type of suit may be brought in the state courts. Pressed Steel 
Car Co. v. Hansen, supra note 15; Dalzell v. Dueber Watch Case Co., supra 
note 15; Quaker St. Oil Refining Co. v. Talbot, supra note 18; Manton-Gaulin 
Mfg. Co. v. Colony, 255 Mass. 194, 151 N. E. 71 (1926). See Borglin v. Palmer, 
supra note 29 concerning the presumption in favor of the patentee. 

. Stone v. Grasselli Chemical Co., 65 N. J. Eq. 756, 55 A. 736 (1903): 
Aronson v. Orlov, 228 Mass. 1, 116 N. E. 951 (1917); Macbeth-Evans Glass Co. 
v. Schnelbach, 239 Pa. 76, 86 A. 688 (1913). See typical contract, supra note 1. 








NOTES, COMMENTS, DIGESTS 283 


It is apparent that in all instances principles of equity play an important 
part in determining the relative rights of the employer and the employee 
to the inventions of the latter. The scope of the subject matter, the dura- 
tion of the period during which the employer has a right, and the nature of 
his interest are all governed by equitable considerations. Applying these 
considerations to the case of an air line pilot and his employer, the writer 
is led to the conclusion that in almost all cases an express contract will be 
necessary to entitle the employer to the pilot’s inventions by assignment. 
The duties of the ordinary commercial pilot negative the idea that he is 
employed to invent, or to effect mechanical perfection of some idea of the 
employer, and for these reasons a duty to assign will not be implied in law. 
It is conceded that the rule will be otherwise as to any research and ex- 
perimental pilots. Whether the air line company will acquire a shop right 
in the pilot’s inventions will depend largely on the conduct of the pilot 
himself. If he makes use of the tools, equipment, and time of the airline 
to develop improvements, or if he permits the company to use his invention, 
he will not be heard to complain if the employer is deemed to have a license. 
As to the express contracts to assign, it is probable that in some instances 
they may fail for lack of consideration4® Even if the requirements of 
consideration be met, it would still seem that the contract must be construed 
very strictly and narrowly because of the nature of the work of the pilot. 
In other fields of employment, contracts of this sort have been construed 
to include only inventions arising out of the employment, or the special 
knowledge acquired therein.47 It is submitted that there is a difference be- 
tween the knowledge the pilot acquires because of his employment, and that 
coming to him because of his knowing how to fly. For this reason he might 
well be entitled to many of his inventions. It is suggested, also, that the 
fact that many of the air lines are exclusively operating companies, and 
enter into no manufacturing processes, is entitled to some consideration in 
a court of equity in determining whether an employer is entitled to an 
assignment of the patents of its pilots.*% 

E. V. Moore.*® 


Negligence—Res Ipsa Loquitur.—[California] Fox Film Company 
hired two cabin planes, through James E. Granger, Inc., from Tanner Motor 
Livery, for use as camera planes in filming a parachute jump over the 
Pacific Ocean. These planes were specially fitted with dual controls for 
this use, and were operated by licensed pilots in the employ of the livery. 
Both planes carried a director or assistant director of the film company, whe 
sat at the alternate control with the licensed pilot in his respective plane; 
three other employees of the film company made up the balance of the load 
in each plane. The route of flight, position of planes, timing, and all other 





46. Supra note 20. It is also important to consider the nature of the 
employment contracts of the pilots. Does the fact that the pilots are subject 
to Government licensing, which requires frequent examination and the mainte- 
nance of certain standards in order to retain the license, make their employment 
similar to an employment at will? See supra note 21. 

47. Supra note 23. 

48. Supra note 1. The Air Mail Law of 1934, as amended, renders this 
mandatory of carriers of the mail. 48 Stat. 936 (1934), 49 Stat. 617 (1935); 
39 USCA, §469e (1935). The provisions of these Acts are set out in 5 JouRNAL 
or Ark Law 462 (1934) and 6 JoURNAL oF AIR Law 594 (1935). 

49. Member of the Legal Publications Board, Northwestern University 
School of Law. 
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particulars were under the supervision of the film company’s director. 
During the course of the flight, and while the two ships were attempting to 
negotiate a left turn, the right ship appeared to side-slip so that the wings 
of the two planes met and they fell into the ocean, carrying all occupants 
to their death. Eight actions begun by representatives of the deceased em- 
ployees of the film company against the broker and the owner of the planes 
were tried together. Plaintiffs alleged negligence in general terms, setting 
up the mid-air collision, but offering no evidence in explanation thereof. 
The court instructed the jury that, in order for the doctrine of res ipsa 
loquitur to be applicable, the plaintiff must first have shown that defendant 
must possess or have possessed superior knowledge as to the cause of the 
accident, or must be or have been in a better position to obtain that knowl- 
edge. From a judgment for defendants, plaintiffs appealed, contending that 
the instruction as given was erroneous, in that, by such instruction, de- 
fendant was required merely to profess entire ignorance of the cause of the 
accident in order to avoid the inference of negligence. Held, that there was 
no prejudicial error, since the doctrine res ipsa loquitur could not be applied 
without first establishing the fact of exclusive control. Parker v. James E. 
Granger, Inc., 90 Cal. Dec. 475, 52 P. (2d) 226 (1935).1 

The above decision has been welcomed as a decisive aid in clarifying 
the application of the doctrine in airplane collision cases. That the doctrine 
is not applicable in all such cases is apparent from a consideration of its 
elements, as stated by the California Supreme Court forty years ago: “When 
a thing which causes injury is shown to be under the management of de- 
fendant, and the accident is such as in the ordinary course of things does 
not happen if those who have the management use proper care, it affords 
reasonable evidence in the absence of explanation by defendant, that the 
accident arose from want of care.”2 A review of this statement discloses 
that two conditions are essential for a proper application: (1) that the 
instrumentality or mechanism shall be under the control of defendant; and 
(2) that no accident from such mechanism would normally occur except 
for negligence of operation. 

The leading case involving this doctrine concerned the accidental fall 
of a barrel of flour from an upper window of defendant’s warehouse ;3 it 
struck the plaintiff who was passing on the public road below. The court 
observed that, as an ordinary thing, barrels of flour do not fall out of 
windows unless someone is careless. Just how defendant was negligent, 
plaintiff could not say, since his first knowledge thereof was received abruptly 
when he was struck without warning. Yet the court felt that when the 
thing (i. ¢., negligence) speaks for itself there is no need of proof by plain- 





1. On hearing after decision in the District Court of Appeal, 80 Cal. App. 
Dec. 201, 39 P. (2d) 833 (1934). 

2. Judson v. Giant Power Co., 107 Cal. 549, 556, 40 Pac. 1020, 48 Am. St. 
Rep. 146, 29 L. R. A. 718 (1895); see, also: Harper, Treatise on the Law of 
Torts (1st ed. 1933), §77, to the effect that “when certain types of harm occur 
under circumstances which, from common experience, strongly suggest negligence 
and when the agency or instrumentality which occasioned the harm is under 
the exclusive control and management of the defendant so that he is in a 
better position to prove his innocence than plaintiff is to prove his negligence, 
there exists a res ipsa loquitur case.” ‘For a general discussion of this topic, 
see 5 Wigmore, Evidence (2d ed. 1923), $2509. 

38. Byrne v. Boadle, 2 H. & C. 722, 159 Eng. Rep. 299 (Exch. 1863), where 
the trial court non-suited plaintiff on theory of failure of proof, i. e., an allega- 
tion of negligence but no evidence thereof; on appeal the Court of Exchequer 
reversed the judgment on the ground that plaintiff had made a prima facie case. 
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tiff, hence, unless defendant can clearly show an absence of negligence, the 
prima facia case is not rebutted. 

The doctrine has been variously applied,# and is now well established 
in California law, in relation to accidents occurring on the ground. 
It is apparent from a consideration of some of the later decisions® that the 
importance of a strict adherence to the elements of the doctrine has been 
realized in other connections. A clearly defined concept thereof, in its rela- 
tion to accidents involving aircraft, however, has not heretofore been stressed 
by the California court. It is of course a question for the trial court whether 
the doctrine shall be submitted to the jury at all; it is therefore the court’s 
duty to determine whether the facts present a true res ipsa loquitur case— 
i. e., whether, as a matter of fact, the thing speaks for itself. For con- 
venience of analysis we may divide the field into those cases where the 
doctrine is applied, and those where it is either refused or merely not 
raised. In Wilson v. Colonial Air Transport, Inc., the court said that “the 
rules of law relating to the operation of aircraft, in the absence of statute, 
in general are rules relating to negligence . . . and are not distinguishable 
from those which relate to the operation of vehicles, perhaps, more closely, 
to motor vehicles on land.”6 In that case, the right wing motor stopped 
shortly after the plane took off; the plaintiff contended the res ipsa loquitur 
doctrine should apply, since the ship was entirely within the control of de- 
fendant, and motors do not stop if they have been properly serviced. But 
the court said that plaintiff did not show that servicing the motor was a 
factor within the control of defendant, or that it had not been serviced 
before taking off; the doctrine will not be applied, the court said, “if there 
is any other reasonable or probable cause from which it might be inferred 
there was no negligence at all; nor does it apply in any instance when the 
agency causing the accident is not under the sole and exclusive control of 
the person sought to be charged with the injury.”7 

The New York court also recognized that “it is common knowledge 
that airplanes fall in a great many instances from causes over which the pilot 
has no control,’8 and it dismissed a cause of action based on a general 
allegation of negligence inferred from the fact that defendant’s plane col- 
lided with plaintiff's electric-power line while making a forced landing at 
night. In Seaman v. Curtiss Flying Service, Inc., and Stoll v. Curtiss Flying 
Service, Inc.,9 the jury was instructed with regned to the application of the 
doctrine, but it will be observed that these cases may be distinguished on the 





4. 4 JOURNAL oF AIR Law 429 (1933)—case note by Sam E. Gates on 
Smith v. O’Donneli, 67 Cal. App. Dec. 838, 5 P. (2d) 690 (1932). 

5. Connor v. Atchison, T. & S. F. Ry., 189 Cal. 1, 207 P. 378, 26 A. L. R. 
1462 (1922); le oe Vv. Pigg oy! H. 8. Dist., 212 Cal. 316, 298 P. 983 (1931); 
Manuel v. Pacific G. & E. 134 Cal App. 512, 25 P. (2d) 509 (1933). 

6. Wilson v. ‘csuaue dir Transport, Inc., 278 Mass. 420, 425, 180 N. E. 
212, 214 (1932). 

7. See footnote No. 6, supra. 

8. Rochester Gas & Elec. Co. Vv. Dunlop, 266 N. Y. S. 469, 472, 189 Misc. 
849 (1933); see, also: Conklin v. Canadian-Colonial Airways, Inc., 271 Yi 
1107 (App. Div. 1934), saying that the mere fact that an accident Aik BoD does 
not, in and of itself, make the defendant liable in damages to plaintiff. 

9. Seaman v. Curtiss Fiying Service, Inc., 231 App. Div. 867, 247 N. Y. 
251 (1930), where an airplane in perfect condition crashed shortly after Ba 
off, there being no evidence as to the cause, it was said that the jury should 
be instructed as to the application of the res ipsa loquitur doctrine. In Stoll v. 
Curtiss Flying Service, Inc., 236 App. Div. 664, 257 N. Y. S. 1010 (1932), it was 
said that, in an airplane accident case, plaintiff may show that defendant has 
been negligent either by proof of specific acts of negligence or, under circum- 
stances of the particular case, by relying on the presumption of res ipsa loquitur. 
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fact that defendant was a common carrier, and that the accident occurred 
in daylight and under normal conditions. The Texas court indicated that 
it would apply the doctrine to a common carrier, except that in the par- 
ticular case it was prevented by a rule of procedure.!° The IIllinois court 
had for consideration a case where the defendant was not operating as a 
common carrier, and in such circumstances it was said that, in the absence 
of actual proof of negligence, none would be inferred.1 

In the principal case we are told that dual controls were installed pre- 
vious to the fatal flight at the order of the charterer, but that neither the 
film director who occupied the extra control position of the one plane, nor 
the assistant director who sat at the auxiliary control mechanism of the 
other, was a licensed pilot. It would seem, then, that there might be 
some reasonable doubt as to the sole and exclusive control of defendant’s 
agents at the moment of the accident.12_ In his article on “Res Ipsa Loquitur 
in Air Law,” Professor Harper says: “If the instrument or agency which 
precipitated the injury is not under the exclusive control of the defendant, 
the basis for presumption of legal cause falls. The injury might just as 
readily be caused by the negligence of a third person as by defendant’s 
presumed negligence. When the injury will support the one as well as the 
other hypothesis, the usual and general rule applies, and plaintiff must make 
out a prima facie case by actual proof.”13 The same idea is expressed by 
Mr. Davis, of the California Bar, in his article on “The California Doctrine 
of Res Ipsa Loquitur.’24 

That the second essential element of the doctrine was present in the 
principal case may also be doubted. In the Dunlop case, it was said that the 
operation of aircraft is not in such a state of efficiency that it can be said 
that “if the proper degree of care is used, a collision in mid-air does not 
ordinarily occur. The mere fact that a collision occurred should not raise 
the benefit of the doctrine for plaintiff, and cast upon defendant the burden 
of excusing a presumed negligence which may be as unexplainable to him 
as to plaintiff.”15 In these cases it usually happens that none of the parties 
to the litigation was either a principal in the accident or saw the occurrence 
and that, if it is therefore difficult for plaintiff to prove actual negligence, 
it is equally hard for defendant to show absence of fault; and since it can 
not invariably be said that no accident will occur except when defendant 
or his agent is negligent, it is submitted that the doctrine should not be 
invoked in mid-air collision cases. 

It has been said that “rules for determining the liability of aviators 
should be sought in the law relating to negligence and nuisance,”!® and Sec- 





English v. Miller, 43 S. W. (2d) 642 (Texas, 1931). 
Bird, Admr. v. Louer, 272 Ill. App. 522 (1933). 
See 90 Cal. Dec. 475, 480, 52 BP. (2d) 226, 229 (1935). 

. Air Law Review 478 (1930); see, also: 19 Cal. Jur., Negligence, 
$126: “It does not apply where an unexplained accident might have been 
caused by plaintiff's negligence, or been due to one of several causes, for some of 
which defendant is not responsible.” 

14. 5 Air Law Review 28, 36 (1934): “The res ipsa loquitur doctrine is 
applicable only where defendant is proved to have been in control of an instru- 
mentality which caused the accident, and that no inference of negligence on the 
part of defendant proximately resulted in the accident arises where the fact of 
the accident speaks equally in favor of negligence on the part of another or 
others as solely causing the accident.” 

15. 6& JOURNAL OF AIR Law 655 (1934)—-comment by Saul N. Rittenberg, on 
Rochester Gas & Elec. Co. v. Dunlop, 266 N. Y. S. 469, 148 Misc. 849 (1933). 

16. 2 Air Law Rev. 9 (1931)—article by Osterhout, ‘Doctrine of Res Ipsa 
Loquitur as Applied to Aviation,” and footnote No. 2 at page 10 thereof. 
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tion 6 of the recommended Uniform State Law for Aircraft proposes that 
“liability of the owner of one aircraft to another or to aeronauts or to pas- 
sengers on either craft for damage caused by collision on land or in the air 
shall be determined by the rules of law applicable to torts on land.’’17 It is 
believed that if courts will carefully consider the rules which have been 
worked out in connection with injury to passengers in railway collisions 
and other instances in which it can truly be said that, in the absence of 
negligence or carelessness, no accident will happen, and apply such rules to 
airplane collisions, then the doctrine of res ipsa loquitur will rarely find 
pertinency in mid-air collision cases. 

There appear to be but two previous California cases involving liability 
for injury or death due to airplane collisions, in both of which the defendant 
was found to be a common carrier. In Smith v. O’Donnell,® the plaintiff 
merely alleged the accident wherein defendant’s ship collided with the ship 
of a student-flyer and his instructor, which was also attempting to land, 
though on a lower level. Defendant contended that, due to the position of 
the student’s ship, which was immediately below and coming in on the same 
angle of flight, observation was impossible. The court however decided that 
defendant, who was engaged in aerial transportation for hire (although 
plaintiff was a gratuitous guest), was a common carrier and in such circum- 
stances the doctrine is applicable. In Allison, Adm. v. Standard Air Lines, 
Jnc.,19 an interstate transport plane from Los Angeles to El Paso encountered 
fog as it approached the San Gorgonio Pass; after circling (presumably for 
altitude) it disappeared into the fog and later crashed into the side of a 
mountain. The case was tried in the federal court, which tribunal did not 
apply the res ipsa doctrine, but said that it was incumbent upon the plaintiff 
to show that defendant had been negligent and that such negligence was 
the proximate cause of the injury complained of. 

Since the doctrine was applied in only one of these cases, and found its 
justification there in the fact that the owner of the plane was a common 
carrier, it seems that the trial court would have been justified in denying 
the applicability of the doctrine to the facts of the principal case. It is 
submitted that the rule adopted by the Massachusetts court in Wilson v. 
Colonial Air Transport?° has now a definite place in the law of California, 
and that future actions involving liability for injuries to passengers in air- 
planes will be governed by the recognized principles of this important rule 


of tort liability.?4 
Lioyp H. Garner.?2 





17. 1 JouRNAL oF AIR LAW 253 (1930). 
18. Smith v. O’Donnell, 67 Cal. App. Dec. 838, 5 P. (2d) 690 (1931), adopted 
in 215 Cal. 714, 12 P. (2d) 933 (1932), noted in 4 JouRNAL oF AIR Law 429 


(1933). 
Allison, Admr. v. Standard Air Lines, Inc., 65 F. (2d) 668 (C. C. A. 


19. 
9th age 

20. Wilson v. Colonial Air Transport, Inc., 278 Mass. 420, 425, 180 N. E. 
212, 214 (1982), supra, footnote No. 6. 

21. It is submitted that the California Supreme Court has now definitely 
committed itself to a strict adherence, in cases involving tort Mability for avia- 
tion accidents, to the essential elements of the doctrine of res ipsa loquitur, by 
its statement that the doctrine “could not be apeiee without first eg 
the fact of exclusive control.” Parker v. James E. Granger, Inc., 90 Cal. 

475, 480, 52 P. (2d) 226, 229 (1935). 
R 22.’ Member of the Student Editorial Board, Southern California Law 
eview. 
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Negligence — Passenger Discrimination— Tubercular Passenger. — 
[Kentucky] Plaintiff and husband took passage on defendant airline from 


El] Paso, Texas, to Louisville, Kentucky, with knowledge of the defendant 
that the man was afflicted with tuberculosis. Conflicting testimony was 
presented as to whether the dispatcher at El Paso had warned against taking 
the trip and also as to the degree of care exercised by the pilot in operating 
the plane. Because of the weakened condition of the sick man, the pilot 
was obliged to put in at Fort Worth where a qualified physician made an 
examination, pronounced the man in the last stages of tuberculosis, and ad- 
vised that it would be dangerous for him to continue the trip by plane. 
Both man and wife were taken to a hotel at the defendant’s expense and 
provided with rail transportation out of the refund due. Plaintiff denied 
acquiesence in the arrangements and sought damages for the ejection, 
claiming it hastened her husband’s death which occurred a week after their 
arrival in Louisville. The lower court gave judgment for the defendant. 
Held: on appeal, affirmed. A carrier has the power to eject a passenger 
afflicted with an infectious disease. Casteel v. American Airways, Inc., 
88 S. W. (2d) 976 (Ky. 1935). 

It is generally stated that a common carrier cannot discriminate among 
persons desiring to become passengers.1 This rule had its inception in 
medieval England where, due to monopoly and extreme limitation of facili- 
ties, public interest demanded unrestricted acceptance of freight and pas- 
sengers by the carrier.2 Of necessity, this broad principle is subject to a 
number of practical exceptions and does not prevent the carrier from adopt- 
ing rules for the protection of the general travelling public and of its own 


property interests. Among these exceptions is the power to decline to 
accept for passage as well as eject one who is afflicted with an infectious 
or infectious disease.t This appears to be especially desirable in air trans- 
portation where it is of primary importance that every precaution be taken to 





1. On the question of whether airlines are common carriers, consult 
Curtiss-Wright Flying Service v. Glose, 66 F. (2d) 710, 712 ( C. C. A. 3d, 
1933); Conklin v. Canadian-Colonial Airways, ~~ > Ng 244, 194 N. E. 692 
(1986) ; ; Allison v. Standard Airlines, Inc., 1930 U. 292, aff'd 65 F. (2d) 
668 (C. C. A. 9th, 1933) ; Hagymasi v. Colonial “Waser Airways, Inc., 1931 
U. R. 73 (Essex Co., N. J.) ; Law v. Transcontinental Air Tr ansport Co., 
1931. u. s. Av. R. 205 (D. C. Pa.) ; Contra: Brown v. Pacific Mutual Life Ins. 
Co., 8 F. (2d) 996 (C. C. A. 5th, 1925); No. Am. Acc. Ins. Co. v- Pitts, 213 
Ala. 102, 104 So. 21 (1925); but see Smith v. O’Donnell, 34 Cal. Dec., 12 P. (2d) 
933 (1932) which distinguishes the two contra cases, Also see, Rowan A. Greer, 
“Civil Liability of an Aviator as Carrier of Goods and Passengers,” 1 JOURNAL 
or AIR Law 241 (1930); John K. Edmunds, “Aircraft Passenger Ticket Con- 
tracts,” 1 JOURNAL oF Arr LAW 321 (1930); Irwin S. Rosenbaum, “Regulation 
of Aircraft as Common Carriers,” 3 JouRNAL oF AIR Law 194 (1932). 

2. For an interesting historical survey cited in the opinion of the instant 
case, see Frank EF. Quindry, ‘Airline Passenger Discrimination,” 3 JoURNAL OF 
Arr Law 479 (1932). 

Brumfield v. Consolidated Coach Corp., 240 Ky. 1, 40 S. W. (2d) 356 

; Illinois Central R. R. Co. v. Whittemore, 43 Ill. 420, 92 a. Dec. 138 

; O’Neil v. Lynn and Boston R, R. Co., 155 Mass. 371, 29 5 EB. 630 

; Platt v. Lecocq, 158. F. 723, 15 L. R. A. (N. 8.) 558 (1907) ; é W. 

R. ie Co. v. Wysor, 82 Va. 250 (1886). For an exhaustive study of ea of 

persons who may be refused passage because of personal disqualifications, see 
Frank E. Quindry, “Airline Passenger Discrimination,” supra note 2, p. 0 

4. Bogard’s Adm’r v. Ill. Cent. R. R. Co., 144 Ky. 649, 189 S. W. 855 
(1911); Pullman Co. v. Krauss, 145 Ala. 395, 40 S. 398 (1906); New Orivene, 
Jackson, and Gt. Northern R. R. Co. Vv. Statham, 42 Miss. 607, 98 Am. Dec. 478 
(1869) ; Davis v. Kirlen, 253 S. W. 330 (Civ. App. Tex., 1923) ; Conolly v. Cres- 
cent City R. R. Co., 41 La. Ann. 57, 5 So. 259 (1888). While the court rested 
its decision in the instant case upon this ground, the facts seem to indicate 
that the real reason for the ejection was the possibility of grave detriment to 
the sick passenger, and not the fear of contagion in the other passengers. 
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insure the comfort, convenience, safety, and health of the passengers. In the 
light of these objectives, the decision in the instant case appears justified. 

Because of the restricted quarters on a plane, the presence of a sick 
passenger has a strong psychological effect on the comfort of the other 
passengers; and the close proximity of the passengers to each other enhances 
the possibility of contagion and a feeling of repulsion in the passengers who 
had innocently assumed, as was their right, the existence of safe and com- 
fortable flying conditions. Moreover, the necessity for an unscheduled 
landing which would be necessitated by an adverse change in the condition 
of the stricken passenger, as in the instant case, might interfere with the 
duty of the carrier to provide a regular and convenient schedule upon which 
the public may rely. The safety factor, which is of controlling interest, is 
manifestly affected by the presence of a sick passenger who might create 
confusion and panic among the passengers which in turn might affect the 
pilot’s control of the plane.5 

From the viewpoint of the carrier as a business enterprise, the power 
of exclusion of diseased passengers is essential in order to prevent liability 
to passengers contracting disease on the plane.6 The comfort and enjoyment 
of the passengers is reflected in their continued patronge which is of increas- 
ing importance in view of the competition between the various modes of 
transportation. In this respect, the ability to maintain a reputation for 
prompt schedules and safe flying conditions is of signal importance in ad- 
vertising for public patronage. 

Since the layman is not usually aware of the effects of air travel upon 
a passenger who is not physically fit, it would appear that the carrier is 
under a duty to make clear to such a passenger the probable effects the trip 
would have upon him and the conditions which may be met.? If the carrier 
accepts a passenger knowing his condition, every reasonable care should be 
taken, and this duty, once assumed, should continue coextensively with any 
obligation it owes to the other passengers. The court in the instant case 
emphasized the high duty of considerate treatment until actual ejectment 
of the disabled passenger8—a duty which seems to have been well met in 


the instant situation.® 
Epwarp M. GLazier.!° 





5. In this respect, it is interesting to note the dependence upon the human 
element in the control of the airplane. Mr. Quindry (supra note 2, p. 489) 
points out that, under modern conditions, flying depends approximately 90% 
on the pilot and 10% on the plane. 

6. Bogard’s Adm’r v. Ill. Cent. R. R. Co., supra note 4 (passenger sued 
carrier because of disease contracted from another passenger). 

7. But a reasonable rule promulgated by the carrier need not be com- 
municated to each individual if it is of general usage and custom, in which 
ease all persons are presumed to be aware of it. Brumfield v. Consolidated 
Coach Corp., supra note 3, p. 364. For a case of historical interest on the 
subject, see Pearson v. Duane, 71 U. S. 605, 18 L. Ed. 448 (1866). 

8. Conolly v. Crescent City R. R. Co., supra note 4, discussing the degree 
of care exacted from the carrier towards the sick passenger. This case, how- 
ever, is distinguishable from the present case where the carrier had knowledge 
of the condition of the applicant before acceptance. 

9. It is interesting to speculate on the allegation of the plaintiff that the 
pilot deliberately made the trip as uncomfortable as possible. <A pilot, unlike 
the captain of an ocean liner or the engineer of a train, can very easily frighten 
an undesirable passenger and in an almost undetectable manner. While this 
might be a method of extra-legal pressure, the presence of the other passengers 
would prevent such a practice from becoming a usual one. 

10. Member of the Legal Publications Board, Northwestern University 
Schocl of Law. 
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DIGESTS 


Administrative Law—Customs Duties—Jurisdiction of District Court 
Over Plane Flying Above District—[Federal] Loaded with smuggled 
liquor, respondent plane left the airport at St. Catherines, Canada, crossed 
the international boundary, proceeded over a portion of the Western District 
cf New York and a portion of the State of Pennsylvania, entered Ohio and 
landed at Youngstown. In violation of the Tariff Act no report was made 
to the customs officials and the goods were disposed of. The owner then 
ordered the pilot to make another trip but the Canadian police seized the 
plane in St. Catherines as it was being loaded and arrested the pilot. The 
plane was then sent back to the United States by wagon and was seized 
at the boundary by customs officials operating from the Western District of 
New York and an action for forfeiture was brought in the United States 
District Court for the same district. Defendant’s counsel contended that 
this court had no jurisdiction as the plane did not land in its district but 
merely flew over it, and that the libel action should have been brought, if 
at all, in the district where the plane landed. Held: the court had juris- 
diction over the airspace above the territorial boundaries of the district, and 
a plane transporting goods in violation of the Tariff Act is subject to the 
jurisdiction of the court of any district over which it passes. United States 
v. One Pitcairn Bi-Plane, Registration No. NC-5062, Engine No. AD-8285, 
11 F. Supp. 24 (D. C. N. Y., April 22, 1935). 


Administrative Law—Statute—Aircraft Not “Vessel” or “Vehicle” 
Within Meaning of Tariff Act—[Federal] A Fokker monoplane com- 
ing from the British West Indies landed in Florida in violation of Sections 
459 and 460 of the Tariff Act of 1930 which requires notification to the 
nearest customs officials. Upon seizure of the plane, a libel for forfeiture 
was filed by the government in accordance with the act, and Hunter, who 
held a $400 purchase money mortgage on the plane was allowed to intervene. 
The trial court held that the Tariff Act was not applicable to aircraft and 
awarded the proceeds of the sale of the plane to Hunter. Held: judgment 
afirmed. Sections 459 and 460 requiring notification to the customs officials 
by the person in charge of “vessels” or “vehicles” arriving from “contiguous 
countries” with merchandise does not include aircraft by the express terms 
of Section 401 (a) (b). However, the Secretary of the Treasury under 
Section 644 of the Tariff Act, and the Secretary of Commerce, under Sec- 
tion 7 of the Air Commerce Act, are given'the power to apply any provision 
of the Tariff Act to aircraft. This has been done by the Secretary of the 
Treasury in Regulations, Article 253 and Article 254. Forfeiture of the 
craft must still be based on the provisions of the Tariff Act which refers 
to “contiguous” countries. The British West Indies, being separated from 
the United States by the high seas, is not such a “contiguous” country within 
the meaning of the act and forfeiture should not be adjudged. United 
States v. L. M. Hunter, 235 C. C. H. 2802 (U. S. C. A., Fifth Circuit, decided 
January 3, 1936). 


Airports—Municipal Corporations—Leases.—[California] Plaintiff, a 
taxpayer, brought action against the City of Los Angeles to compel cancella- 
tion of two lease agreements pertaining to land used as a municipal airport 
and to compel the City of Los Angeles to discontinue and abandon the opera- 
tion of the airport on the grounds that: (1) the leases were void because 
the aggregate of the total amount of rental installments to be paid by the city 
exceeded the income and revenue provided for the necessary and 
requisite expenditures of the city for the year, in violation of a state con- 
stitutional provision that a municipal debt incurred in any year shall not 
exceed the income and revenue provided for such year without the assent of 
the voters of the city; (2) the charter of the City of Los Angeles 
prohibits the city from engaging in any “purely commercial or industrial 
enterprise” without the approval of the voters of the city manifested at an 
election, the conduct of the municipal airport falling within that prohibition, 
and no phase of the lease or maintenance of the airport having been sub- 
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mitted to the voters of Los Angeles. Demurrers to the complaint were 
sustained and judgment of dismissal entered, from which plaintiff appealed. 
Held: judgment affirmed. The lease of land to the City of Los Angeles at 
an annual rental payable in equal monthly installments for a term of years 
for a municipal airport, with option to purchase, is valid and does not create 
an indebtedness for future rentals, in excess of the installment of rent 
presently due, within the meaning of the constitutional limitation. The con- 
duct and maintenance of an airport by a municipality is a public enterprise, 
not a “purely commercial or industrial enterprise” prohibited by the charter 
of the City unless approved by the voters of the City. Krenwinkle v. City of 
Los Angeles et al, 51 P. (2d) 1098 (Supreme Court of California, decided 
November 20, 1935). 


Contracts—Infants—Flying School Course as a Necessary.—[Massa- 
chusetts] This is an action of contract to recover the sum of sixteen hun- 
dred (1600) dollars and interest paid to the defendant under contracts made 
during the infancy of the plaintiff. The writ is dated July 11, 1931, return- 
able the second Saturday in August, 1931, with an ad damnum of three thou- 
sand (3000) dollars. 

I find the facts to be substantially as follows: The plaintiff, a minor, 
entered into a contract with the defendant, the Curtiss-Wright Flying Service, 
Inc., for instruction as a private pilot, on September 25, 1929. The cust of 
the course was three hundred (300) dollars, and the same was completed and 
paid for. On February 27, 1930, the plaintiff entered into a contract with 
the defendant for a course of instruction as a limited commercial pilot, the 
cost of the course being thirteen hundred (1300) dollars. The course was 
completed and paid for. On May 6, 1930, the plaintiff entered into a contract 
with the defendant for a course of instruction as a transport pilot, the cost 
of the course being thirty-two hundred (3200) dollars. This course was not 
compieted, and no amount was paid on account of cost of same. At the 
time these contracts were signed, the plaintitt was a minor. The plaintiff 
vcluntarily withdrew from the transport pilot's course in May, i930, and 
attained his majority on July 20, 1930. On February 28, 1931, after receiving 
notice that he owed a balance of forty-eight dollars and fifty-five cents 
($48.55) on account of the instruction received under the third contract, he 
visited the office of the attorney for the defendant at New Bedford, Mass., 
and stated that he did not owe any money to the defendant. He did not 
disaffirm his contracts until July 11, 1931, when he brought the present action. 
The plaintiff is the son of a textile weaver employed at New Bedford, Mass. 
He went to work at the age of sixteen, as a plumber’s helper. Later, he 
worked in an auto garage, earning on an average of twenty (20) dollars 
per week, and later did some laboring work at twenty-two (22) dollars per 
week. He left for New York in the early part of 1929, and went to work for 
Carpen Brothers as an upholsterer, earning on an average of twenty-four (24) 
dollars per week. He left this job to take the course of flying instruction 
from the defendant. At this time his folks had accumulated two thousand 
(2000) dollars, and he, himself, had accumulated four hundred (400) dollars. 
He took the course “because he wanted to learn a new trade and earn a 
good living.” The plaintiff failed to qualify as a private pilot, or as a 
limited commercial pilot, although he had taken examinations for same. He 
has been unable to obtain work in any commercial flying service as a result 
of having taken this course. 

It is agreed by counsel for the parties hereto that the law of the State 
of New York is applicable to this case. 

I find that the plaintiff was a minor at the time the contracts were made; 
that he was a minor at the time of the execution of the first and second 
contracts and at the time that he left the school in May, 1930, during his in- 
struction under the third contract. I find that he disaffrmed his contracts 





1. It has been explained that the opinion of the court does not cover the 
entire situation, since Adamowski’s suit for a refund of tuition actually was a 
cross-action to the suit instituted by Curtiss-Wright Flying Service against him 
tor $48.55, balance due. 
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and that the disaffirmance was within a reasonable time after attaining his 
majority. I further find that the courses of instruction were not necessaries 
for the plaintiff. 

I rule that under the law of the State of New York, the plaintiff, having 
received from the defendant only an intangible right, in the nature of flying 
school instruction, is not chargeable for the benefit, if any, received from such 
ee. International Text Book Co. v. Connolly, 286 N. Y. 188; Green 

ao 69 N. Y. 553; Rice v. Butler, 160 N. Y. 578; Wyatt v. Lortscher, 
Y. Supp. 571; McCarthy v. Bowling Green Storage Co., 169 N. Y. 
oe 463. 

The plaintiff seasonably filed ten requests for rulings, all of which I 
allow. 

The defendant seasonably filed five requests for rulings, all of which 
are denied. 

Judgment for the plaintiff in the sum of twenty-one hundred sixty-three 
($2163) dollars.? 


Contracts — Bailment — Disregard of Bailor’s Instructions. — [New 
York] Defendant, a licensed pilot, hired a plane from the plaintiff for a 
short flight at a rental which the court found as seven dollars a day. Evi 
dence showed that the plane, a two seater, had a tendency toward 
heaviness when operated from the front cockpit without a rear passenger. 
fendant contended that the “stick” in the front cockpit was not fastened witha 
bolt, but that the plaintiff had told him a bolt was unnecessary. Plaintiff denied 
this and claimed he definitely admonished the defendant not to operate the 
plane without a passenger in the rear. The defendant had takn his passenger 
to Newark and, after depositing him there, returned to Floyd Bennett field 
in New York, with the rear cockpit empty. Upon trying to land, the plane 
went into a nose dive about thirty-five feet above the ground and was dam- 
aged. Conflicting testimony was presented as to whether the damage was 
due to the “pulling out” of the “stick” or by the nose-heaviness of the craft. 
Held: judgment for the plaintiff. The court found that the defendant knew 
of the nose-heaviness of the plane, that the plaintiff had admonished the 
defendant as alleged, and that the damage had not resulted from the “pulling 
out” of the “stick” as the pilot in such a situation could impart an upward 
thrust to the plane by giving it full throttle and thus afford himself an 
opportunity to reattach the “stick” and regain control. The defendant, as 
bailee, was bound to heed the bailor’s instructions and was liable for dam- 
ages upon failure to do so. Whitehead v. Johnson, 235 C. C. H. 4011 (Mun 
Ct., N. Y. City, Jan. 12, 1934) 


Contracts—Seaplane—Liens—Customs Duties.—[Federal] The United 
States filed its libel in rem against one Fairchild Seaplane, No. NC 142 H, 
to recover penalties aggregating $2,100 assessed by the Secretary of the 
Treasury for violations of certain sections of the Air Commerce Act of 
1926, the Tariff Act of 1930, and the Customs Regulations of 1931, and to 
enforce its lien for said penalties. Appellee filed an intervening libel, claim- 
ing a lien in the sum of $1,268.72 for making repairs to said seaplane, and 
prayed that its lien be declared prior and superior to that of the United 
States. The facts were not disputed and showed that the violations for 
which the penalties were awarded occurred on July 26, 1932, after which 
the plane alighted on a part of the navigable waters of Puget Sound and 
was subsequently removed to a hangar and its motor and pontoons sent to 
appellee’s shop in Seattle for repairs. Before the repairs were completed, 
the seaplane was seized by customs officers of the United States for the 





2. The opinion of PatricK M. Doyte, Special Justice, is set out in full. 
The decision of the Third District Court (No. 2766) of the Commonwealth of 
Massachusetts was handed down during the last of February, 1936, in the case 
of John P. Adamowski v. Curtiss-Wright Flying Service, Inc. No date, however, 
appears on the decision, copy of which has been furnished through the courtesy 
of Mr. Cyril Hyde Condon of Wherry, Condon & Forsyth of New York City, 
New York. It is understood that an appeal has been taken. 
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violations. Neither the lien of the United States for the penalties awarded, 
nor that of appellee for the repairs made, was disputed; the question was 
one of priority, appellee contending that the seaplane was a vessel within 
the maritime jurisdiction of the United States and that it therefore held 
a maritime lien which was superior to the penalty of the United States. 
The District Court awarded the penalties prayed for by the United States, 
but held its lien to be inferior to that of appellee. Held: on appeal, reversed 
and remanded, with directions. Although a seaplane, while afloat on navi- 
gable waters of the United States, may be a vessel within the admiralt 
jurisdiction, it is not such a vessel while stored in a hangar, on dry land, 

with its engine in a shop, also on dry land, undergoing repairs, nor does the 
making of such repairs create a maritime lien. Appellee’s lien was no better 
than a lien against an ordinary airplane and therefore inferior to the penalty 
lien of the United States. United States v. Northwest Air Service, Inc., 

F. (2d) 804 (Circuit Court of Appeals, Ninth Circuit, decided December 20, 
1935). 


Negligence—Injuries Sustained in Parachute Jump—Evidence.— 
[Illinois] The plaintiff, an experienced parachute jumper, made a jump 
from an airplane on July 25, 1931, from a height of 2,500 feet. He was 
equipped with two parachutes, a primary and emergency parachute which 
had been packed by defendant’s agent, a licensed “rigger,” but which failed 
to open, thereby allowing him to fall to the earth and sustain severe injuries. 
The evidence disclosed that when the plaintiff jumped from the plane the 
primary parachute opened only partially and failed to retard his fall suffi- 
ciently, whereupon he pulled the cord of the emergency ’chute, which failed 
entirely to open. He sued to recover damages for the injuries sustained, 
charging negligent and improper preparing and folding of the parachute by 
the defendant. Defendant filed a plea of not guilty, contending that plaintiff 
failed to prove any negligence on the part of it or its agents or servants 
in preparing, packing, arranging and folding said parachute. Upon a trial 
of the cause before the lower court and a jury, judgment was entered against 
the defendant for $5,000 and costs. Held: on appeal, affirmed. The doctrine 
of res ipsa loquitur does not apply where there is evidence of specific negli- 
gence. It was properly a question for the jury to determine from all of the 
evidence and circumstances in the case whether the defendant was guilty as 
charged, and whether or not the parachutes failed to open when operated, 
and there was sufficient evidence to sustain the jury’s findings. The admission 
of evidence of possession of an emergency parachute by the plaintiff was 
not error to justify a reversal, even though plaintiff’s declaration made no 
mention of the emergency parachute, inasmuch as such evidence refuted any 
charge of contributory negligence on the part of the plaintiff. Jack Cope, 
Appellee vy. Air Assoctates, Inc., Appellant, 283 Ill. App. 40 (Appellate Court 
of Illinois, opinion filed Dec. 27, 1935). An appeal has been taken to the 
Illinois Supreme Court. 


Trespass—Nuisance—Low Flying Near Municipal Airport.—[Iowa] 
> correction should be made in the statement of facts involved in Tucker 
United Air Lines, Inc., as published in 6 JouRNAL or Atk Law 622 (1935). 
The correction relates to the order in which the two petitions were filed. 
The attorney who handled the case for the air line has written the following 
explanatory statement: “Both were filed the same day. Our petition had 
been prepared for some time but action in court was delayed with the 
understanding that Mr. Tucker would not proceed with the erection of 
obstructions. When we learned he was planting trees near the boundary 
fence we immediately proceeded to the court house and filed our petition and 
applied to the court for an injunction. On arriving at the court house we 
found that Mr. Tucker had filed a petition on the same day.” 
After the planting of the trees, referred to, the prayer of the petitioning 
air line was changed to read, “that the defendant be restrained from erecting 
trees, poles or other obstructions . . . .” (Italics ours.) 
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A United Press dispatch from Iowa City, Iowa, March 24, 1936, states 
that: “Trancontinental airmail and passenger service into Iowa City was 
disrupted today by erection of a pole, twenty-four feet and eight inches high, 
on the Frew Tucker farm opposite the landing runway at the Iowa City 
airport. 

“The pole, topped by a fluttering red flag, was erected by Tucker yester- 
day following a protracted District court fight last spring during which 
Tucker protested that United Airlines’ planes, in setting down on the Iowa 
City field, clipped branches off his trees and frightened his mules into running 
away. 

“When the pole went up, United Airlines at Chicago immediately can- 
celled all plane stops here and ordered airmail carried into and out of Iowa 
City by train. 

“Today the Chamber of Commerce here pondered a means of settling 
the dispute between Tucker and the Airlines officials. 

“Tucker, during his District court fight, had been restrained from erect- 
ing obstructions higher than twenty-five feet along the boundary of his farm 
and the airport. The airline was enjoined from flying its planes lower than 
thirty feet over Tucker's farm. 

“Tucker listened to the complaints of Chamber of Commerce officials 
and informed them the troublesome flag pole was erected, ‘as a sort of 
measuring device to see to it that Airlines fellows keep their part of the 
court order.’ ” 





1. From The Chicago Daily News, March 24, 1936. 





BOOK REVIEWS 


LIABILITY IN THE LAW OF AVIATION. By Lincoln H. Cha. 
Shanghai: The Commercial Press, Ltd., 1935. Pp. viii, 172. 


This monograph offers an instructive comparative study of German, 
French, Italian, Anglo-American, and International law relating to air car- 
rier passenger liability. The title is considerably broader than the actual 
text material. 

Except for the Italian law (which covers only seven pages) the subject 
matter is quite equally divided—with some forty pages devoted to each coun- 
try or jurisdiction. 

The American reader, who has many times wondered as to the proper 
interpretation of foreign terms such as “Betrieb,” “Halter,” “Responsabilité 
légale,” “Responsabilité conventionelle,” etc., will welcome the author’s at- 
tempt to explain them as related to German and French jurisprudence. 

The object of the author apparently has been to make broad comparisons 
between the various laws; but, while he discusses legal principles rather thor- 
oughly, there is no attempt to develop the details of their application to 
specific facts. He does, however, make one assumption of fact when con- 
sidering “unavoidable accidents” which this reviewer believes to be errone- 
ous; and that is that weather conditions can be foreseen in countries where 
the science of weather forecasting has been well developed. There have 
been some instances in this country to illustrate that weather con- 
ditions cannot always be foreseen even under the best circumstances. Ad- 
vances in the science of weather forecasting will, of course, tend to obviate 
this difficulty as time goes on. 

The cases cited in the Anglo-American section do not include decisions 
of the past three years. However, the general principles as explained by the 
author are sufficiently illustrated. 

This work is unusual in its scope and the author deserves a great deal 
of credit for presenting such a well coordinated study. 

Frank E. Quinopry.! 





1. Of the Chicago Bar. 





THE REFERENCE COLUMN 


SELECTED BIBLIOGRAPHY OF AERONAUTICAL LAW* 


First Quarter, 1936 
1. GENERAL 


ARNOLD, H. H., and EaKer, Ira: This Flying Game (New York: Funk & 
Wagnalls Co -» 19386). 

Bibliography of Aeronautics, 1932. National Advisory Committee for Aeronautics. 
(Washington: U. S. Government Printing Office, 36). 

CHa, LINCOLN H.: Liability in the Law of Aviation (Shanghai: The Commer- 
cial Press, Ltd., 1935). 

History of Flight, The. A Descriptive Catalogue of Books, Engravings, and 
Airmail Stamps Illustrating the Evolution of the Airship and the Aeroplane. 
(London: Maggs Bros., Ltd., 34 and 35 Conduit St., 1936). 

Practical Air Navigation. Special Publication No. 197, Coast and Geodetic 
Survey. (Washington, D. C., 1936). 


Il. AERONAUTICAL INDUSTRY PROBLEMS 


1. Air Transport. 

Aeronautics Progress—Scientific Research Enables U. S. to Lead in Air- 
craft Development—Struggle for Control of Trade Routes (21st Annual 
Report of the National Advisory Committee for Aeronautics), LVIIL 
The Traffic World 322 (Feb. 15, 1936). 

Airlines and Accidents, LVII The Traffic World 497 (March 14, 1936). 

Air — Hearings (Post Office Department), LVII The Traffic World 65 
(Jan. 11, 1 

Air Mail Contracts (The Ristine Report), LVII The Traffic World 432 
(March 7, 1936). 

Air Safety Inquiry (Copeland Committee), LVII The Traffic World 322 
(Feb. 15, 1936). 

Airship Costs and Casualties, Commander C. E. Rosendahl, 21 U. S. Air 
Air Services 21 (January, 1936). 


Air i with South America, LVII The Traffic World 497 (March 14, 
Air Lia (Air Line Operations), LVII The Traffic World 267 (Feb. 8, 
) 


Airway Traffic Control, LVII The Traffic World 498 (March 14, 1936). 

Air Transport Association, LVII The Traffic World 113 (Jan. 18, 1936). 

Air-Truck Express Service, LVII The Traffic World 497 (March 14, 1936). 

———— Air Service (Air Mail Docket No. 10), LVII The Traffic World 
1088 (Dec. 21, 1935). 

American Air Lines Mail Rates (Air Mail Docket No. 14), LVII The Traffic 
World 498 (March 14, 1936). 

Annual Report for “Air France” for 1934, 10 Aeronautical World News 441 
(Dec. 20, 1935). 

Aviation—Privilege of Flight—Granting of Relief to Airline Against Land- 
owner's Interference (Tucker v. United Air Lines, Inc., and the City of 
Iowa City), 36 Columbia Law Review 483 (March, 1936). 

Between the Lines—Transport Operators Take Group Action on Chamber 

Membership, Scrip Books, Insurance and Blind Flying Rules, 35 Avia- 
tion 46 (January, 1936). 

Coordinated Air-Rail Express, LVII The Traffic World 65 (Jan. 11, 1936). 

Copeland Continues Air Probe, J. 8S. Edgerton, 5 The Air Line Pilot—No. 3, 
p. 1 (February, 1936). 

Decision on Braniff Copilots’ Pay Hearing Expected Soon—Complaint of 

ALPA Heard by Post Office (Air Line Pilots’ Association, Complainant 
v. Braniff Airways, Inc., Respondent), 5 The Air Line Pilot—No. 2, 
p. 1 (January, 1936). 

Device for Eliminating Propeller Ice Developed by Bureau of Air Com- 
merce in Cooperation with Industry, 7 Air Commerce Bulletin 140 
(Dec. 15, 1935). 

Express Unification, 28 Aero Digest 68 (February, 1936). 

Fare Reductions (Air Scrip), 28 Aero Digest 92 (January, 1936). 

Gorrell Heads American Air Transport, 21 U. S. Air Services 7 (Feb., 1936). 

How = Does It Cost?, Herbert V. Thaden, 35 Aviation 29 (January, 
1936). 

If You Value Your Air Mail Pay Check (Copeland Senate Investigating 
Committee Hearings), 21 U. S. Air Services 11 (February, 1936). 
Instrument Flying Near Airways and Airway Terminals and Safety Agree- 

ments, 7 JoURNAL OF ArR Law 116 (January, 1936) 


*Compiled and edited by Lorraine Arnold, Secretary-Librarian, AiR Law 
INSTITUTE. 





[296] 





THE REFERENCE COLUMN 297 


Interline Safety Agreements Approved Ls Department of Commerce, 7 Air 
Commerce Bulletin 191 (Feb. 15, 1936). 

Lightning Hazards in Aircraft Operation, J. C. Franklin, 7 Air Commerce 
Bulletin 138 (Dec. 15, 1935). 

New Air Travel Policy (Airsurance), 28 Aero Digest 92 (January, 1936). 

Newly Formed Air Reba oy Association of America, 21 U. S. Air Ser- 
vices 19 (February, 1936). 

No So uae Offense, No Civil Liability, 21 U. S. Air Services 8 (March, 


eek Cilice Department Orders Braniff Airways to Give Pilots National 
Labor Board Scale and Back Pay, David L. Behncke, 5 The Air Line 
Pilot—No. 3, p. 1 (February, 1936). 

Progress of Aeronautics, LVII The Traffic World 30 (Jan. 4, 1936). 

Proposed Methods for Controlling Airport and Airway Traffic Drafted at 
Conference, 7 Air Commerce Bulletin 127 (Dec. 15, 1935). 

Safety Measures—Senate’s Investigation of Airline Safety Turns Into 
Critique of Air Commerce Bureau Navigation Aids, 35 Aviation 93 
(March, 1936). 

Safety Standardization, David L. Behncke, 5 The Air Line Pilot—No. 2, 
p. (January, 1936). 

—s Air Line Accident Report, 7 Air Commerce Bulletin 148 (Dec. 
15, 1935). 

Senate Committee Begins Hearing on Safety to Aircraft—Senator Cope- 
land and Associates Are Trying to Help, 21 U. S. Air Services 27 
(March, 1936). 

Trans-Pacific Air Express, LVI The Traffic World 1088 (Dec. 21, 1935). 

United Air Lines Status, LVII The Traffic World 184 (Jan. 25, 1936). 


2. Airports. 


Aviation—Privilege of Flight—Granting of Relief to Airline Against Land- 
owner’s Interference (Tucker v. United Air Line, Inc., and the City of 
Iowa City), 36 Columbia Law Review 483 (March, 1936). 

Capital’s Airport, The, 21 U. S. Air Services 10 (March, 1936). 

Control eS Airports in Peru, 10 Aeronautical World News 444 
(Jan ’ 

Government as Competitor with Private Airport Owners, LVII The Traffic 
World 291 (February 15, 6). 

Instrument Flying Near Airways and Airway Terminals and Safety Agree- 
ments, 7 JOURNAL oF AIR LAW 116 (January, 1936). 

Oh Capital, Where Is Thy Airport?, Joseph S. Edgerton, 14 The National 
Aeronautic Magazine 15 (March, 1936). 

Policy Governing Use of Intermediate Landing Fields, 7 Air Commerce 
Bulletin 176 (Jan. 15, 1936). 

Proposed Methods for Controlling Airport and Airway Traffic Drafted at 
Conference, 7 Air Commerce Bulletin 127 (Dec. 15, 1935). 


3. Aircraft. 

Aeronautics Progress—Scientific Research Enables U. S. to Lead in Air- 
craft Development—Struggle for Control of Trade Routes (21st An- 
nual Report of the National Advisory Committee for Aeronautics), 
LVII The Traffic World 322 (Feb. 15, 1936). 

Airship Costs and Casualties, Commander C. E. Rosendahl, 21 U. S. Air 
Services 21 (January, 1936). 

Aviation and Salvage—The Application of Salvage Principles to Aircraft, 
Arnold W. Knauth, 36 Columbia Law Review 224 (February, 1936). 

CITEJA Draft Convention Relating to Assistance to and Salvage of Air- 
craft at Sea, 7 JoURNAL oF AIR LAW 124 (January, 1936). 

Device for Eliminating Propeller Ice Developed by Bureau of Air Com- 
merce in Cooperation with Industry, 7 Air Commerce Bulletin 140 
(Dec. 15, 1935). 

Lightning Hazards in Aircraft Operation, J. C. Franklin, 7 Air Commerce 
Bulletin 138 (Dec. 15, 35). 

Relative Safety of Multi-Engine Airplanes, The, Kendall Perkins, 3 Jour- 
nal of the Aeronautical Sciences 103 (January, 1936). 

Requirements for Aircraft Exported to Canada, 7 Air Commerce Bulletin 
141 (Dec. 15, 1935). 


4. Airmen. 

Amateur and Student Pilots Warned Against Carrying Passengers, 7 Air 
Commerce Bulletin 145 (Dec. 15, 1935). 

Aviation and the Human Body, Dr. Roy E. Whitehead, XIII The National 
Aeronautic Magazine 16 (January, 1936). 

Decision on Braniff Copilots’ Pay Hearing Expected Soon—Complaint of 
ALPA Heard by Post Office (Air Line Pilots’ Association, Compiainant, v. 
Braniff Airways, Inc., Respondent), 5 The Air Line Pilot—No. 2, p. 
(January, 1936). 

Growth in Private Flying, 21 U. S. Air Services 15 (February, 1936). 

How Many Crumbs Will the Young Men Get? (House Bill 4336—Hearing 
by Military Affairs Committee of House of Representatives), 21 U. S. 
Air Services 10 (February, 1936). 





JOURNAL OF AIR LAI 


In Flying, the Man Counts for age Russell Owen, The New York Times 
Magazine, February 23, 1936, 8. 

Mead Bill H. R. 11399 will Petts Military Training, 5 The Air Line 
Pilot No. 3, p. 3 (February, 1936). 

Post Office Department Orders Braniff Airways to Give Pilots National 
Labor Board Scale and Back Pay, David L. Behncke, 5 The Air Line 
Pilot—No. 3, p. 1 (February, 1936). 

Student’s Warning—Bureau of Air Commerce to Crack Down on Passenger 
Carrying by Students and Amateurs, 35 Aviation 62 (February, 1936). 

Transport Pilot’s License Introduced in Canada, 11 Aeronautical World 
News No. 449 (March 10, 1936). 


6. Air oo 

oe. C, Modifies Rules Governing Aviation Radio Service, 7 Air Commerce 
Builetin 195 (February 15, 1936). 

Instrument Flying Near Airways and Airway Terminals and Safety Agree- 
ments, 7 JOURNAL oF AiR Law 116 (January, 1936). 

International Meteorological Organization and Aeronautics, The, Willis 
Ray Gregg, 21 U. S. Air Services 17 (January, 1936). 

Policy Governing Use of Intermediate Landing Fields, 7 Air Commerce 
Bulletin 176 (January 15, 1936). 

Proposed Methods for Controlling Airport and Airway Traffic Drafted at 
Conference, 7 Air Commerce Bulletin 127 (Dec. 15, 1935). 

Regulations for the International Radioelectric Service to Air Navigation 
(Modifications by CINA), Bulletin of Information 707 (Jan. 16, 1936). 

Safety Measures—Senate’s Investigation of Airline Safety Turns Into 
Critique of Air Commerce Bureau Navigation Aids, 35 Aviation 93 
(March, 1936). 

Second Meeting of the Radio Technical Committee for Aeronautics, 7 Air 
Commerce Bulletin 162 (Jan. 15, 1936). 


7. Miscellaneous Flying. 

Amateur and Student Pilots Warned Against Carrying Passengers, 7 Air 
Commerce Bulletin 145 (Dec. 15, 1935). 

Growth in Private Flying, 21 U. S. Air Services 15 (February, 1936). 

Hearings on the Junior Reserve Bill (H. R. 4336) 14 The National Aero- 
nautic Magazine 14 (March, 1936). 

Miscellaneous Flying Operators Increase Volume of Activities and Reduce 
Accident Rate in First Half of 1935, 7 Air Commerce Bulletin 153 
(Jan. 15, 1936). 

Stricter Control of Illegal Flying, 28 Aero Digest 30 (January, 1936). 

Student's Warning—Bureau of Air Commerce to Crack Down on Passenger 
Carrying by Students and Amateurs, 35 Aviation 62 (February, 1936). 

Violators of Air Commerce Regulations Court Accidents, Injuries and 
Death, 7 Air Commerce Bulletin 185 (February 15, 1936). 

Violation of Air Commerce Regulations, LVII The Traffic World 186 
(Jan. 25, 1936). 


Ill. PARTICULAR LEGAL PROBLEMS 


1. Administrative Law. 

Air Commerce Report, LVI The Traffic World 1088 (Dec. 21, 1936). 

Air Commissions and Air Laws, Manny Somers, 28 Aero Digest 32 (Feb- 
ruary, 1936). 
Line Hearings (Post Office Department), LVII The Traffic World 65 
(Jan. 11, 1936). 
Mail Act (Interstate Commerce Commission), 14 The National Aero- 
nautic Magazine 31 (March, 1936). 
Mail Compensation, LVII The Traffic World 184 (Jan. 25, 1936). 
Mail Contract (The Ristine Report), LVII The Traffic World 
(March 7, 1936). 
yr} Legislation—H. R. 10320, LVII The Traffic World 186 (Jan. 


1936). 
Mail Rates Prescribed (I.C.C.) LVII The Traffic World 395 (Feb. 


1936). 
ie Rates to Latin America, LVI The Traffic World 1123 (Dec. 


Albuquerque Air Service (Air Mail Docket No. 10), LVI The Traffic World 
1088 (Dec. 21, 1935). 

American Air Lines Mail Rates (Air Mail Docket No. 14, LVII The Traffic 
World 498 (March 14, 1936). 

Coordinator’s Fourth Report—Eastman Asks Congress to Complete Action 
on his Legislative Recommendations Heretofore Made—Commission 
Again Dissents as to Reorganization of Regulating Agency, LVII The 
Traffic World 153 (Jan. 25, 1936). 

Decision on Braniff Copilots’ Pay Hearing Expected Soon—Complaint of 
ALPA Heard by Post Office (Air Line Pilots Association, Complainant 
= Braniff Airways, Inc., Respondent), 5 The Air Line Pilot, No. 2, 

1 (January, 1936). 
Lest we Forget (Air Mail), 21 U. S. Air Services 11 (March, 19386). 





THE REFERENCE COLUMN 299 


No Criminal Offense, No Civil Liability, 21 U. S. Air Services 8 (March, 


ye 

Off-Line Service, LVII The Traffic World 116, 214, 322, 355 (Jan. 18, 
Feb. 1, Feb. 15, Feb. 22, 1936). 

eae 5 ay General’s Report (Air Mail), LVII The Traffic World 25 
(Jan. 4, 1936). 

Post Office’ Department Orders Braniff Airways to Give Pilots National 
Labor Board Scale and Back Pay, David L. Behncke, 5 The Air Line 
Pilot No. 3, p. 1 (February, 1936). 


Admiralty. 

Aviation and Salvage—The Application of Salvage Principles to Aircraft, 
Arnold W. Knauth, 36 Columbia Law Review 224 (February, 1936). 

Preliminary Draft Convention for the Unification of Certain Rules Relat- 
ing to Assistance and Salvage of Aircraft or by Aircraft at Sea, 
(CITEJA Document No. 276), Treaty Information, Bulletin No. 74, 
p. 22 (November 30, 1935); 7 JouRNAL or Ain LAW 124 (January, 
1936). 


Contracts. 


Air Mail Contracts (The Ristine Report), LVII The Traffic World 432 
(March 7, 1936). 

Insurance—Construction of Contract Malum Prohibitum (Metropolitan 
Life Insurance Company v. Amos Halcomb, as Administrator of the 
Estate of George R. Halcomb), Fred M. Glass, 7 JouRNAL oF AiR LAW 
143 (January, 1936). 

Insurance—Construction of “Participation in Aviation’ Clause (Gregory 
v. Mutual Life Insurance Co.), 7 JOURNAL OF AIR LAW 145 (January, 


1936). 
Lest We Forget (Cancellation of Air Mail Contracts), 21 U. S. Air Services 
11 (March, 1936). 


Crimes. 
No Criminal Offense, No Civil Liability, 21 U. S. Air Services 8 (March, 
). 


Insurance. 

Insurance—Construction of Contract Malum Prohibitum (Metropolitan 
Life Insurance Company v. Amos Halcomb, as Administrator of the 
Estate of George R. Halcomb), Fred M. Glass, 7 JouRNAL oF AiR LAW 
143 (January, 1936). 

Insurance—Construction of “Participation in Aviation” Clause (Gregory 
et al v. Mutual Life Insurance Co., certiorari denied), 7 JOUNAL OF AIR 
Law 145 (January, 1936). 

New Air Travel Policy (Airsurance), 28 Aero Digest 92 (January, 1936). 

Reducing the Cost of Aviation Insurance—Report of N.A.A. Committee 
on Aviation Insurance, J. Brooks Parker, 14 The National Aeronautic 
Magazine 18 (March, 1936). 

Third-Party Air Insurance Planned in Great Britain, 10 Aeronautical 
World News 443 (Jan. 10, 1936). 

Transport Operators Take Group Action on Insurance, 35 Aviation 46 
(January, 1936) 


Interstate Commerce. 
Air bed Act—I.C.C., 14 The National Aeronautic Magazine 31 (March, 


193 

Air Melt Compensation, LVII The Traftic World 184 (Jan. 25, 19 

Air — Prescribed (I.C.C.), LVII The Traffic World 395 Op. 29, 

Albuquerque Air Service (Air Mail Docket No. 10), LVI The Traffic 
World 1088 (Dec. 21, 1935 

American Air Lines Mail Rates (Air Mail Docket No. 14), LVII The 
Traffic World 498 (March 14, 1936). 

Coordinator’s Fourth Report—Eastman Asks Congress to Complete Action 
on His Legislative Recommendations Heretofore Made—Commission 
Again Dissents as to Reorganization of Regulating Agency, LVII 
The Traffic World 153 (Jan. 25. 1936). 

Off-Line Air Service, LVII The Traffic World 116, 214, 322, 355 (Jan. 18, 
Feb. 1, Feb. 15, Feb. 22, 1936). 


Liability: Negligence. 
CITEJA Draft Convention Relating to Aerial Collisions, 7 JouRNAL oF 
AiR LAw 121 (January, 1936). 

Codification of Air Carrier Liability by International Convention, The, 
George R. Sullivan, 7 JouRNAL oF AIR LAw 1 (January, 1936). 
Negligence—Collision of Plane with Radio Tower—Liability of Airline— 
Applicability of Warsaw Convention Rules (Grein v. Imperial Airways, 

Ltd.), 7 JOURNAL oF AIR LAW 128 (January, 1936). 


i. fT : Nui 
Aviation—Privilege of Flight—Granting of Relief to Airline Against 
Landowner’s Interference (Tucker v. United Air Lines, Inc. and the 
City of Iowa City), 36 Columbia Law Review 483 (March, 1936). 








300 JOURNAL OF AIR LAW 


IV. AERONAUTICAL REGULATORY AND ENCOURAGEMENT PROBLEMS 


1. Federal. 
Air oa-_ Regulation (S. 3420), LVII The Traffic World 116 (Jan. 18, 
1936). 


Air Commerce Report, LVI The Traffic World 1088 (Dec. 21, 1935). 
Air Line Hearings (Post Office Department), LVII The Traffic World 65 


(Jan. 11, 1936). 
Air Mail Act—I.C.C., 14 The National Aeronautic Magazine 31 (March, 
1936). 


Air Mail Compensation, LVI The Traffic World 184 (Jan. 25, 1936). 
Air Mail Contracts (The Ristine Report), LVII The Traffic World 432 


(March 7, 1936). 
Air Mail Legislation—H. R. 10320, LVII The Traffic World 186 (Jan. 25, 


1936). 
Air Mail Rates Prescribed (1I.C.C.), LVII The Traffic World 395 (Feb. 29, 
1936). 


Air — to Latin America, LVI The Traffic World 1123 (Dec. 28, 
36 
Air Saxoty poet. (Copeland Committee), LVII The Traffic World 322 


Airway Traffic Control, LVII The Traffic World 498 (March 14, 1936). 

Albuquerque Air Service (Air Mail Docket No. 10), LVI The Traffic 
World 1088 (Dec. 21, 1935). 

Amateur and Student Pilots Warned Against Carrying Passengers, 7 Air 
Commerce Bulletin 145 (Dec. 15, 1935). 

Amendments to Air Line Regulations Are Effective ‘From January 2, 1936, 
7 Air Commerce Bulletin 167 (Jan. 15, 1936). 

American Air Lines Mail Rates (Air Mail Docket No. 14), LVII The Traffic 
World 498 (March 14, 1936 

Coordinator’s Fourth Report—Eastman Asks Congress to Complete Action 
on His Legislative Recommendations Heretofore Made—Commission 
Again Dissents as to Reorganization of Regulatory Agency—In Agree- 
ment on Regulatory Proposals, LVII The Traffic World 153 (Jan. 25, 


1936). 

Copeland Continues Air Probe, J. 8S. Edgerton, 5 The Air Line Pilot, No. 3 
February, 1936). 

Decision on Braniff Copilots’ Pay Hearing Expected Soon—Complaint of 
ALPA Heard by Post Office (Air Line Pilots Association, Complainant 
v. Braniff Airways, Inc., Respondent), 5 The Air Line Pilot, No. 2 
(January, 1936). 

Device for Eliminating Propeller Ice Developed By Bureau of Air Com- 
merce in Cooperation with Industry, 7 Air Commerce Bulletin 140 
(Dec. 15, 1936). 

Purand Committee Report, The, 21 U. S. Air Services 8 (February, 1936). 

Federal Aeronautical Problems, 14 The National Aeronautic Magazine 31, 
(March, 1936). 

F.C.C. Modifies Rules Governing Aviation Radio Service, 7 Air Commerce 
Bulletin 195 (Feb. 15, 1936 

$500 ng Pe keno gg Governing International Traffic in Arms, 35 Avia- 
tion 90 (March, 

riving — Amended, David L. Behncke, 5 The Air Line Pilot 1 
(Dec 

Government as Competitor with Private Airport Owners, LVII The Traffic 
World 291 (February 15, 1936). 

Hearings on the Junior Reserve Bill (H. R. 4336), 14 The National 
Aeronautic Magazine 14 (March, 1936). 

How Many Crumbs Will the Young Mer Get? (House Bill 4336), 21 U. S. 
Air Services 10 (Feb.. 1936). 

If You Value Your Air Mail Pay Check {Copeland Committee), 21 U. S. 
Air Services 11 (February, 1936). 

Instrument Flying Near Airways and Airway Terminals and Safety Agree- 
ments, 7 JOURNAL oF AiR LAW 116 (January, 1936). 

Interline Safety Agreements Approved vd Department of Commerce, 7 Air 
Commerce Bulletin 191 (Feb. 15, 1936). 

Lest We Forget (Cancellation of Contracts), 21 U. S. Air Services 11 
(March, 1936). 

McSwain’s Warning—H. R. 10662, 28 Aero Digest 27 (March, 1936). 

Mead Bill H. R. 11399 Will Provide Military Training, 5 The Air Line 
Pilot No. 3, p. 3 (February, 1936). 

New Transport Legislative Program, A, Cornelius Lynde, LVII The Traffic 
World 386 (Feb. 29, 1936). 

New omg Regulation Created, David L. Behncke, 5 The Air Line Pilot 
No. 2, 7 (January, 1936). 

No Criminal Offense, No Civil Liability, 21 U. S. Air Services 6 (March, 


1936). 

Policy Governing Use of Intermediate Landing Fields, 7 Air Commerce 
Bulletin 176 (Jan. 15, 1936). 

Postmaster General’s Report (Air Mail), LVII The Traffic World 25 
(Jan. 4, 1936). 

Post Office Department Orders Braniff Airways to Give Pilots National 





THE REFERENCE COLUMN 301 


Labor Board Scale and Back Pay, David L. Behncke, 5 The Air Line 
Pilot No. 3, p. 1 (February, 1936). 

Proposed Methods for Controlling Airport and Airway Traffic Drafted at 
Conference, 7 Air Commerce Bulletin 127 (Dec. 15, 1935). 

Safety Measures—Senate’s Investigation of Airline Safety Turns Into 
Critique of Air Commerce Bureau Navigation Aids, 5 Aviation 93 
(March, 1936). 

Senate Committee Begins Hearing on Safety to Aircraft—Senator Copeland 
and Associates are Trying to Help, 21 U. S. Air Services 27 (March, 
1936). 

Stricter Control of Ilegal Flying, 28 Aero Digest 30 (January, 1936). 

Student’s Warning—Bureau of Air Commerce to Crack Down on Passenger 
Carrying by Students and Amateurs, 35 Aviation 62 (February, 1936). 

Supervising Inspectors and Representatives of Aeronautics Industry Dis- 
cuss Air Traffic Control at Conference, 7 Air Commerce Bulletin 191 
(Feb. 15, 1936). 

Violations of Air Commerce Regulations, LVII The Traffic World 186 
(Jan. 25, 1936). 

Violators of Air Commerce Regulations Court Accidents, Injuries and 
Death, 7 Air Commerce Bulletin 185 (Feb. 15, 1936). 

Who's the Pilot (State v. Federal Control), H. A. Lindberg, XIII The 
National Aeronautic Magazine 12 (January, 1936). 


2. State. 

Air Commissions and Air Laws, Manny Somers, 28 Aero Digest 32 (Feb- 
ruary, 1936). 

Connecticut Program of Aeronautical Regulation and Promotion, The, 
Charles L. Morris, 7 JOURNAL oF AIR Law 56 (January, 1936). 

How Many Uniform Aviation Laws Are There?, Fred D. Fagg, Jr., 7 
JOURNAL OF AIR LAW 108 (January, 1936). 

N.A.S.A.O. Conference in Washington, 7 JouRNAL oF AiR Law 113 (Janu- 
ary, 1936 

N.A ae A.O. Regional Meetings, 7 JouRNAL oF AIR Law 113 (January, 


1936). 

Nebraska Legislation, 28 Aero Digest 58 (March, 1936). 

State Control of Aviation, 28 Aero Digest 30 (February, 1936). 

Who’s the Pilot? (State v. Federal Control), H. A. Lindberg, 13 The 
National Aeronautic Magazine 12 (January, 1936). 


8. Local. 


Connecticut Program of Aeronautical Regulation and Promotion, The, 
Charles L. Morris, 7 JOURNAL oF AiR Law 58 (January, 1936). 
Nebraska Legislation, 28 Aero Digest 58 (March, 1936). 


4. International. 


Accord in Transatlantic Air Service, 28 Aero Digest 30 (January, 1936). 
Air je With South America, LVII The Traffic World 497 (March 14, 


All Are Willing—British, Irish and Canadians Meet American Officials on 
Transatlantic Reciprocity, 35 Aviation 45 (January, 1936). 

Arrangement Between the United States and Great Britain Regarding 
Pilot Licenses to Operate Civil Aircraft (Southern Rhodesia), Treaty 
Information, Bulletin No. 75 (January, 1936). 

Atlantic Air Mail Conference, 21 U. S. Air Services 36 (January, 1936). 

CITEJA Draft Convention Relating to Aerial Collisions, 7 JouRNAL OF AIR 
Law 121 (January, 1936). 

CITEJA Draft Convention Relating to Assistance to and Salvage of 
Aircraft at Sea, 7 JoURNAL or AiR Law 124 (January, 1936). 

Codification of Air Carrier Liability by International a The, 
George R. Sullivan, 7 JOURNAL OF AIR Law 1 (January, 1936). 

ee of Private International Air Law, The, Stephen Latchford, 

V Press Releases, No. 331, pp. 121-138 (Feb. 1, 1936). 

$500 Fine (Regulations Governing International Traffic in Arms), 35 
Aviation 90 (March, 1936). 

Interdepartmental Committee on Civil International Aviation—Proposed 
Transatlantic Air Lines—XIV Press Releases, Nos. 327, 329, pp. 20, 
92 = 4, 1936; Jan. 18, 1936); XIII Press Releases, Nos. 323, 324, 
pp. 496, 520 (Dee. ie Dee. 14, 1935). 

———~ Meteorological Organization and Aeronautics, Willis Ray 
Gre 21 U. S. Air Services 17 (January, 1936). 

Intespatianel Technical Committee of Aerial Legal Experts—Tenth Plenary 
Session, Department of State, Treaty Information, Bulletin No. 74 
(Nov. 30, 1935, p. 11). 

New Members of Advisory Committee to American Section of CITEJA, 
7 JOURNAL OF AIR Law 127 (January, 1936). 

Preliminary Draft Convention for the Unification of Certain Rules Relat- 
ing to Assistance and Salvage of Aircraft or by Aircraft at Sea 
Me ere Document No. 276), Treaty Information, Bulletin No. 74, 

22 (Nov. 30, 1935). 

Regulations for the International Radioelectric Service to Air Navigation 

nh i CINA), CINA Bulletin of Information 707, p. 1 
an. 16, s 





JOURNAL OF AIR LAlV 


Sanitary Aerial Navigation: Convention Between the United States of 
America and Other Powers, Treaty Series No. 901 (1935) (Superin- 
tendent of Documents, Government Printing Office, Washington, D. C.). 

Second Meeting of the Radio Technical Committee for Aeronautics, 7 Air 
Commerce Bulletin 162 (Jan. 15, 1936). 

Trans-Pacific Air Express, LVI The Traffic World 1088 (Dec. 21, 1935). 


5. Foreign. 

Algeria: 

Order Dated 4th July, 1935, Concerning the Conditions of Flight in 
the South of Algeria Imposed on Aircraft Other Than State 
Aireraft and Those of Regularly Authorized Commercial Lines, 
CINA Bulletin 703, p. 1 (Dec. 26, 1935). 

Australia: 

Flights From Overseas to and Through Australia, CINA Bulletin of 
Information 709, p. 1 (Jan. 30, 1936). 

Flights From Overseas to and Through Australia, 11 Aeronautical 
World News 448 (February 29, 1936). 

Belgium: 

3elgium Ratifies International Sanitary Convention for Air Navigation 
Department of State, Treaty Information, Bulletin No. 74 (Nov. 30, 
1935) p. 10. 

Canada: 

Transport Pilot’s License Introduced in Canada, 11 Aéronautical World 

News 449 (March 10, 36). 

Requirements for Aircraft Exported to Canada, 7 Air Commerce Bul- 

letin 141 (Dec. 15, 1935). 

Czechoslovakia: 

Administration of Czechoslovak Civil Aviation Reorganized, 11 Aero- 

nautical World News 447 (Feb. 20, 1936). 
Denmark: 

Flight Over Greenland, Landings in Greenland, CINA Bulletin of 
Information No. 709, p. 4 (Jan. 30, 1936). 

Flight Over or Landings in Greenland, 11 Aeronautical World News 
448 (Feb. 29, 1936). 

Egypt: 

Decree Dated 28rd May, 1935, Regulatng Air Navigation, CINA Bul- 
letin of Information 710, p. 2 (Feb. 6, 1936). 

Egypt Designates Area Along Coast Line as Prohibited Area, 7 Air 
Commerce Bulletin 177 (Jan. 15, 1936). 

Requirements of Egypt Governing Entry of Photographic Equipment 

. by Air, 7 Air Commerce Bulletin 144 (Dec. 15, 1935). 
rrance: 

Annual Report for “Air France” for 1934, 10 Aeronautical World 
News 441 (Dec. 20, 1935). 

Order Dated 11th July, 1935, Relating to Conditions of Flight in 
Deserted Regions of French Equatorial Africa, CINA Bulletin of 
Information 703, p. 9 (Dec. 28, 1935). 

Order No. 2059 Dated September 12, 1935, Relating to Conditions of 
Flight in Deserted Regions of French West Africa, CINA Bulletin 
No. 703, p. 15 (Dec. 26, 1935). 

France-Netheriands: 

Agreement Between the French Government and the Netherlands Re- 
lating to the Free Admission of Fuel and Lubricants Intended 
for the Refueling of Private Aircraft and Aircraft Engaged in 
International Air Services (Exchange of Letters Dated Paris, 
17-19 October, 1935), CINA Bulletin of Information No. 712, 
p. (Feb. 20, 1936). 

Germany: 

Foreign Visitors to German Aircraft Factories Required to Obtain 
Permission From Reichsluftfahrtministerium, 7 Air Commerce 
Bulletin 145 (Dec. 15, 1935). 

New Wings for a New Germany, Edmund T. Allen, 35 Aviation 14, 23 
(January, February, 1936). 

Great Britain: 

Aviation Board Proposed in Great Britain, 10 Aeronautical World 
News 443 (Jan. 10, 1936). 

Great Britain Proposes Increase in Aviation Subsidies, 11 Aeronautical 
World News 448 (Feb. 29, 1936). 

Guatemala: 

Requirements of Guatemala for Flights to That Country, 7 Air Com- 

merce Bulletin 146 (Dec. 15, 1935). 
Trish Free State: 

Air Navigation (International Lines) October 1, Order, 1935, CINA 
Bulletin of Information 701, p. 1 (Dee. 12, 1935). 

Convention for the Unification of Certain Rules Relating to Interna- 
tional Transportation by Air and Additional Protocol (Treaty 
Series No. 876), Department 3 lesen Treaty Information, Bul- 
letin No. 74 (Nov. 30, 1935) p. 

Japan: 
Japanese Air Navigation Regulations, Naomichi Kataoka, 7 JourRNAL 
or Air Law 95 (January, 1935). 





THE REFERENCE COLUMN 303 


Mexico: 
Regulations Affecting Flights to or From Mexico, 11 Aeronautical 
World News No. 448 (March 10, 1936). 


Peru: 
Control of Municipal Airports in Peru, 10 Aeronautical World News 
(Jan. 20, 1936). 
Spain: 

Ordinance Dated 8th July, 1935, Prohibiting the Free Transport, The 
Installation and Use of Photographic Apparatus in Any Aircraft 
Flying Over Spanish Territory or Territorial Waters, CINA Bul- 
letin of Information No. 706, p. 2 (Jan. 9, 1936). 

Rules Governing Flight of Foreign Aircraft Over Spanish Territory, 
10 Aeronautical World News No, 445 (Jan. 30, 1936). 

Spain-Germany: 

Agreement Between Spain and Germany for the Prolongation in Span- 
ish Territory of the Berlin-Barcelona Air Line (Signed at Madrid 
9th of February, 1931)—Translation, CINA Bulletin of Informa- 
tion No. 702 (Dec. 19, 1935). 

Hispano-German Agreement for the Application of the Additional 
Protocol Dated 9th of February, 1931, Relating to the Establish- 
ment and Operation of Regular Air Lines—Exchange of Notes 
Dated Madrid, 4th and 11th of December, 1934, CINA Bulletin 
of Information No. 702 (Dec. 19, 1935). 

Special Agreement Between the Spanish and German Governments for 
the Establishment and Operation of the Madrid-Berlin Air Line, 
Exchange of Notes Dated Madrid, December 16th, 1927, CINA 
Bulletin No. 702, p. 1 (Dec. 19, 1935). 

Special Convention Between the Spanish Government and the German 
Government Relating to the Establishment and Operation of 
Regular Airship Lines With Landings in the Territory of the 
Two Contracting States (Exchange of Notes Dated in Madrid, 
28th of December, 1934 and 7th of January, 1935), CINA Bul- 

as letin of Information No. 705 (Jan. 7, 1936). 
udan: 


Information and Official Instructions Relating to Civil Aviation in 
The Sudan, Issued by the Sudan Government, 1934, CINA Bul- 
letin of Information No. 808, p. 3 (Jan. 23, 1936). 
Venezuela: 
Application for Flights Over Venezuela by Unofficial Aircraft to Be 
Made Direct, 7 Air Commerce Bulletin 191 (Feb. 15, 1936). 
Yugoslavia: 
Regulations Relating to International Air Navigation Dated 16th July, 
1935, CINA Bulletin of Information (Feb. 27, 1936). 
Union of South Africa: 
Regulations for Night Flying in Union of South Africa, 10 Aeronautical 
World News 445 (Jan. 30, 1936). 
South Africa Regulates Airplanes for Towing Gliders, 11 Aeronautical 
World News No. 447 (Feb. 20, 1936). 


6. Aviation Commissions. 

Administration of Czechoslovak Civil Aviation Reorganized, 11 Aeronau- 
tical World News No. 447 (Feb. 20, 1936). 

Air Commissions and Air Law, 28 Aero Digest 32 (February, 1936). 

Aviation Board Proposed in Great Britain, 10 Aeronautical World News 
443 (Jan. 10, 1936). 

Connecticut Program of Aeronautical Regulation and Promotion, The, 
Charles L. Morris, 7 JOURNAL OF AIR LAW 56 (January, 1936). 

Nebraska Legislation, 28 Aero Digest 58 (March, 1936). 

State Control of Aviation, 28 Aero Digest 30 (February, 1936). 


7. Uniformity. 
How Many Uniform Aviation Laws Are There?, Fred D. Fagg, Jr., 7 
JOURNAL OF AIR LAW 108 (January, 1936). 
Who's the Pilot? (State v. Federal Control), H. A. Lindberg, 13 The Na- 
tional Aeronautic Magazine 12 (January, 1936). 


9. Safety. 

Air Safety Inquiry (Copeland Committee), LVII The Traffic World 322 
(Feb. 15, 1936). 

Instrument Flying Near Airways and Airway Terminals and Safety 
Agreements, 7 JOURNAL OF AiR LAW 116 (January, 1936). 

Interline Safety Agreements Approved by Department of Commerce, 7 
Air Commerce Bulletin 191 (Feb. 15, 1936). 

New Safety Regulation Created, David L. Behncke, 5 The Air Line Pilot, 
Ni 7 (January, 1936). 


0. 2, DP. 

Relative Safety of Multi-Engine Airplanes, Kendall Perkins, 3 Journal 
of the Aeronautical Sciences 103 (January, 1936). 

Safety Measures—Senate’s Investigation of Airline Safety Turns Into 
Critique of Air Commerce Bureau Navigation Aids, 35 Aviation 93 
(March, 1936). 





JOURNAL OF AIR LAW 


—_— Standardization, David L, Behncke, 5 The Air Line Pilot, No. 2, 
p. (January, 1936). 

Senate Committee Begins Hearing on Safety to Aircraft—Senator Cope- 
land and Associates Are Trying to Help, 21 U. S. Air Services 27 
(March, 1936). 


REFERENCES TO FOREIGN LITERATURE ON 
AERONAUTICAL LAW* 


PERIODICALS 
Archiv Fiir Luftrecht, (Vol. 6, December, 1935). 
Das Luftschutzgesetz vom 26 Juni 1935. Rudiger Schleicher, p. 207. 
Les Ailes, December 19, 1935. 
La Responsibilidad de Los Accidentes—La Ley de Servidumbres Aereas. 
Mundo Aeronautico (Vol. 4, January, 1936). 
La Ley de Accidentes Fa Trabaja y el Personal de las Actividades 
Aerodeportivas, p. 
La Organizacién yyy de la Aeronautica Civil y su Accién. p. 10. 
Revue Génerale de Droit Aérien (Vol. 4, April-September, 1935). 
Le Statut Juridique de la “Gente dell’Aria.”” A. Amadeo Giannini, 
pp. 312-330. 
Revue Aeronautique Internationale (No. 17, September, 1935). 
Le Trafic Mondial Aérien au Cours de ’Année 1933-1934. Dr. Carl Hans 
Pollog, pp. 283-305 
Observations sur le Regime de la Convention de Rome du 29 Mai 1933. 
R. Goedhuis, pp. 574-585. 
L’Aéronautique et le Droit International de la Guerre. William M. 
Gibson, pp. 234-247 
Revue de Droit International my de Legislation Comparée (Vol. 16, No. 8, 1935). 
Incidents de Guerre Aérienne dans le Conflit Bolivo-Paraguayen. J. 
Kroell, pp. 226-233. 
La Parachute. Dr. Viadimir Mandl, pp. 248-26 
Les Servitudes Aériennes. M. Le Goff, pp. ios. 225. 


MONOGRAPHS AND REPORTS 


Annuario Espatiol de Aeronautica, Vol. I, 1932-33; Volume II, 1934-365. 
Edited by Heraldo Deportivo, Abascal, 36, Madrid, Spain. 


Compte Rendu, Des Reunions de la Troisiéme Commission. Document No. 
278, CITEJA, October, 1935. 

Konjunktur Und Luftverkehr. Dr. Carl Pirath, pp. 56. Verkehrswissen- 
schaftliche Lehrmittelgesellschaft M. B. H. Bei Der Deutschen Reichs- 
bahn, Berlin, 1935. 





*Compiled and edited by Lorraine Arnold, Secretary-Librarian, Air Law 
INSTITUTE. 





